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THE PRESIDENT (Hon Clive Griffiths) took the Chair at 2.30 pm, and mad prayers.

PETITION . MT HENRY HOSPITAL, BED LEVEL MAINTENANCE
Hon im Chance presented a petition signed by 20 citizens of Western Australia
requesting the Legislative Council to ask the State Government to continue to provide the
same level of permanent care nursing home beds for patients at Mt Henry Hospital.
[See paper No 1263.]

MOTION - URGENCY
Edith Cowan University, Runbury Campus. Future Status

THE PRESIDENT (Hon Clive Griffiths): I have received the following letter -
Dear Mr President
At today's sitting, it is my intention to move under SO 72 that this House at its
rising adjourn until 9.00 am on December 25, 1994 in order to discuss the future
status of Edith Cowan University, Bunbury Campus.
Yours sincerely
John Halden MLC

The member will require the support of four members in order to move the motion.
[At least four members rose in their places.]
HON JOHN HALDEN (South Metropolitan - Leader of the Opposition) [2.34 pm]: I
move -

That the House at its rising adjourn until 9.00 am on 25 December 1994.
The Edith Cowan campus at Bunbmry was opened in 1968 at a cost of $8m. In spite of
optimistic predictions that the campus would expand to 2 000 students by the year 2000.
that is now not likely to eventuate. There are currently, and have been for some time,
about 600 students on the campus. The basic problems with the campus that have been
identified are that there is no local autonomy over courses, the campus does not have a
budget of its own and it has no control over course entry criteria or philosophy. The
Bunbury campus is quite different from the Edith Cowan University Perth campus in that
about 75 per cent of the intake are ex-schooll leavers, compared with 25 per cent in Perth.
The comments to which Ilam referring were made by Associate Professor Clift.
Hon Derrick Tomlinson: It would be nice to have him here so that he can explain that,
but we will have to take your word for it.
Hon JOHN HALDEN: The member does not have to take my word for it; I am happy to
hand him the document. The professor went on to say that a number of characteristics at
the university campus were missing: A professorate, a community of scholars, a
reasonable range of disciplines and a reasonable number of students. He said that all of
those led to a particularly isolated and, in some respects, rudderless university campus
that really did not know its place in the tertiary education system. It came as no surprise
that the Government decided to look at the problems associated with the campus at
Bunbury. Of course, it looked at the nearby TAFE institution to see whether there was
some way of providing a commonatlity of service between the two institutions. I have no
objection to that. A reference group was established by the Minister for Education, and
Professor Gordon Stanley came up with a report. The report, in some respects quite
unfortunately, deals not with educational difficulties but with management structures. I
perceive that the Government has a problem in that it deals with problems by putting in
place management structures rather than addressing the core issues. In this case, as is the



case with health and transport. it would be far better to first address the educational issues
and then, if necessary, seek management or process structures that SUiL
Hon Derrick Tomlinson: I am appalled at the logic of your statement.
Hon JOHN HALDEN: The member may be appalled; that is the difference between the
economic rationalists on that side of the House and Opposition members.
Han Derrick Tomlinson: It is illogical.
Hon N.E. Moore interjected.
Hon JOHN HALDEN: It is obvious that the Government will not spend any money on
education; it will sell off the campus. The Minister's philosophy is that anyone in the
private sector who wants to bid for our secondary and tertiary education can have it.
Hon N.E. Moore: Who told you that?
Hon JOHN HALDEN: I have seen all the Minister's documents; that is how I can tell.
Several members interjected.
The PRESIDENT: Order!
Several members interjected.
The PRESIDENT: Order! I will not sit here calling "Order!" all afternoon. Members
should stop interjecting and let the member finish what he has to say.
Hon JOHN HALDEN: In broad terms, Professor Stanley outlined five propositions that
could be adopted. The first was the retention of the status quo. This implied the
continued collocation and cooperative basis, on the initiative of respective staff, as to the
use of resources, course development and articulation between TAFE and the university
campus. The second proposition put forward was two semi-autonomous institutions with
defined links to Perth. He goes on to say -

Changes in the TAPE sector involve the Department of Training separating
funding for delivery provision. Under new arrangements it would be possible for
the South College to enter into voluntary agreements that could range from the
existing informal cooperation to a more substantial fundamental agreement
governing operating arrangements.

Hon Barry House: It shows your lack of understanding of the real issues. You are
reading from a document -
The PRESIDENT: Order!
Hon JOHN HAJ-DEN: I know what it is; Hon Barry House does not have to be so
puerile. In all honesty I am reading from the document as it is recorded; in fact I was
going to comment on that point.
The PRESIDENT: Order! I will not warn anybody any more. If the member wants to
address the House he should address his comments to me and stop getting into discussion
with the other members. I will have the next member who interrupts him removed from
the arena.
Hon JOHN HALDEN: I want to know when the lions are being let out, Mr President, if
that is all right with you!
The PRESIDENT: You will see that!
Hon JOHN HALDEN: Thank you. Mr President. To continue quoting from the
document -

For this to happen the Bunbury Campus would need to be given a greater degree
of control over its resources than is currently the case and which may include
reducing the management influence of the Perth faculties of the university.

On the surface, I have no objection to that particular proposal, nor would members who
have any knowledge of this matter. The third proposition was the establishment of an
education precinct. To continue-
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In this model there would be a defined management structure that would oversee
local academic cooperation and local facilities deemed to be joint use entities.
Coordination would be the responsibility of the management group which would
report to both Councils. In broad principle the Governments and legal entities
would be untouched but could be modified to allow for formal common council
membership.

The fourth recommendation Professor Stanley put forward was for a university college. I
again quote from his report -

This model involves a single administrative and management structure and
separate contractual arrangements for each sector.
Its implementation would mean a combined organisation with one local
management board responsible for the local allocation of funds for both sectors.
Appropriate legislation would establish the College with a local Council and a
clear obligation to offer both TAFE and higher education. Its relationship to
Edith Cowan would be determined by modification to the ECU Act. There would
be a well-defined range of autonomous action available in Bunbury which would
probably incorporate the management of a lump sum budget for each sector in
Bunbury. Staff could be employees of ECU or, in the case of South West College
staff, have a defined relationship with the rest of the TAFE system, eg by a formal
secondment. Courses could be designed and developed locally but accreditation
would be provided through the head office structure, be that TAPE or ECU. Staff
appointments, contracts etc could be developed locally. Development of this
model presupposes staffing and other changes in the TAFE system and a
movement towards local enterprise agreements.

Again, that is a solution which should be investigated. Bearing in mind some of the local
problems I have already mentioned there is nothing wrong with proffering that solution.
The fifth solution Professor Stanley puts forward is for an enhanced vocational education
and training college. The report reads -

This model would be similar to the one above except that the college would be
established under the Colleges Act and would have vocational education and
training as its prime focus and Bunbury Campus would be subsumed under a
Single College Council structure.
The model is similar to the structure of the Independent Colleges at Karratha and
Hedland, which offer HEd programs under contract with metropolitan
universities. To be effective this model implies that load would need to be
allocated to the College by the Department of Employment .Education and
Training, however, they have not been prepared to countenance this possibility to
date. There may also be difficulties in getting ECU to release the Bunbury
Campus.

As I said before, all those recommendations, by themselves, have merit and deserve to be
investigated.
Hon Barry House: They are options.
Hon JOHN HALDEN: I am happy with that word and will accept that. The realities are
that recommendation 4, which I read and which is for the establishment of a university
college, was accepted as the way to go for the Edith Cowan campus and for TAFE in
Bunbury. Of the 18 people on the reference group, eight voted for the proposal, seven
voted against it, and three abstained, I am advised, on the ground that insufficient
information was available on which to make a decision. I understand further that
recommendation 4 has been forwarded to the Minister for his approval.
Hon Barry House: Wrong.
Hon JOHN HALDEN: That is what l am advised.
Hon N.F. Moore: You are not right; check the facts occasionally.
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Hon JOHN HAL-DEN: How can I check diem with Hon Norman Moore?
Hon N.F. Moone: Just telephone and ask.
Hon JOHN HALDEN: Hon Norman Moore says I should telephone. I made written
application more than two months ago, on 7 February, to meet the senior executives of
the various departments within this Minister's competency. To this date I have not had a
response to that letter and I do not think 1 will get one.
Hon N.F. Moore interjected.
Hon JOHN HALDEN: The Minister told them not to meet me; he should not go on.
The PRESIDENT: Order! When I call order, keep quiet. I have already said that I will
not tolerate any more interjections and that is exactly what I mean. I ask Hon John
Halden again to stop getting into discussions with people on the opposite side of the
Chamber. As I say to you people over and over - I am getting sick and tired of hearing
myself saying it - one does not have to like what people say or believe what they say, but
one must listen to it. I ask Hon John Halden to proceed and direct his comments to me. I
will not interrupt him.
Hon JOHN H-ALDEN: As I explained, it is very difficult on occasions to have minor
points - or any points for that matter - substantiated. However, the problem with this
report is that a reference group has been established by the Minister to examine a
particularly significant problem. That reference group has now made a recommendation
on a 10 page report. The report contains little data to support any of the
recommendations, or options as one member said by way of interjection. There has been
no community consultation. From the look of the membership of the board there is no
genuine community representation on that reference group. The short life of the
committee is quite amazing given that it had to consider such an important matter and it
met for the first time on 21 March. It is also interesting - as I am advised by people from
Bunbury - that the staff, the students at both institutions and even the principal of the
TAPE college, oppose recommendation 4.
I understand that this committee has met on three occasions. The first time was on
21 March this year. By today, 13 April, the decision has been made regarding
recommendation 4 - three meetings and 23 days later this recommendation has come
forward. I am advised that the first meeting was an introductory meeting. I think Hon
Barry House chaired the second meeting.
Hon Barry House: You have got one thing right.
Hon JOHN HALDEN: I have the minutes so I believe I am in fair possession of a good
amount of information. It may be wrong, but it should be a reasonable reflection of what
has occurred. At the second meeting, Professor Stanley was asked to comment on the
paper in which he prepared the five recommendations. I am advised again that he made a
verbal presentation - and I was told that it was a particularly sketchy presentation when
details were required. At the third meeting a recommendation was adopted. When one
considers the time span, the decision may have been somewhat hasty. Was there a
degree of agreement within the local reference group as to the direction it should take? I
will outline the concerns which some people had and I understand they were discussed
with Professor Stanley. The answers to the questions and requests were not very
spectacular. They asked for the following information -

A list of courses available at South West Regional College;
Edith Cowan University, Bunbury Campus.
How do the courses integrate/articulate?
What are die bnrad financial bases for the two institutions?
There should be clear pros and cons for each option.
The options should include -

sell the university campuses and make it private -
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I am sure that is attractive to the Minister. To continue -

change the parent institution
full University

With respect to the "Future Developments" section (page 9), it is not clear that the
developments axe multi-sectoral - the umbrella structure for the foci should be
detailed.
How many full fee overseas students are in Bunbury?
Is there enough student accommodation?
Is it possible to link into open university structures?
Why do students further away from Bunbury not attend University in the region?
Any options considered should enable the development of tailored entry profiles
for university enrace...
Are there other examples of regional campuses becoming a university college?
What have been similar university college developments in Australia - problems,
issues, solutions?
Has Edith Cowan University, Bunbury, been able to access the Commercial
Development programme at Edith Cowan university?
Do we know whether students not getting places at Edith Cowan University go to
TAFE?
Need to look at other examples (of Regional Campuses/Colleges) to ascertain
impact on student status and employability.
Should local people receive an extra score as happened in some TAFE
courses?..
What courses could be offered with more student housing?
How will each option - affect staff

status of staff
ability of institutions to attract staff

Having expressed this array of concerns, one meeting later, without community and
industry consultation, a vote was taken on the issue. As a result, an option became the
recommendation.
It is interesting that yesterday in question time Hon Doug Wenn asked the Minister for
Education a question on this issue and the Minister advised that he had not received a
recommendation from the group and did not know its current thinking on this issue.
Hon N.F. Moore: That is correct.
Several members interjected.
Hon JOHN HALDEN: I am glad it is reinforced by the Minister and Hon Barry House.
Hon N.E. Moore: I was not at the meeting. What a dope you are. You really do draw
some long bows.
Hon JOHN HALDEN: I will refresh the Minister's memory by quoting from page 878 of
the Legislative Assembly Estimates Committee A. It reads -

Mr GRAHAM: The previous Government in July or August last year approved
further work for the two colleges at Kcalgoorlie and the north west. The Budget
papers contain approval for work to be done for two: Those at Kalgoorlie and
Bunbury.

Provision was made for funds for a university college at Bunbury. The quote continues -

Mr DURSTON: A proposal is to combine the School of Mines and the
Kalgoorlie College within one institution, and thereby provide the capability of a
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combined institution to service the goldfields area. The feasibility study has been
funded by DEET through a grant to the Office of Higher Education. That has
now finished. A proposal is before DEET for funding from the capital pool,
retained by the Commonwealth, to facilitate that development.
Bunbury is awaiting developments at Kalgoorlie. The idea is that the Edith
Cowan University Bunbury campus develop a new arrangement with the South
West College of TAFE. The feeling was that there ought to be an opportunity to
see how the Kalgoorlie proposal -

A university college proposal. To continue -

- worked out before proceeding with Bunbury.
Mr GRAHAM: That still begs the question: At what stage was the decision
made not to proceed in the Pilbara?
Mr DURSTON: I will take that on notice, if I may. It would be a better way of
answering that question.
Mr TU.B BY: We will provide supplementary information to the Committee on it.
Mr GRAHAM: I want the Minister to be clear on the information I am seeking
and that I will get what I want; that is, when did the Office of Higher Education
decide that it would not progress any further with works towards the university
college of the north west?
Mr TUBBY: We will give whatever information we have available.
Mr GRAHAM: I was advised that the conclusion was made because of a lack of
support for the concept. How did you arrive at that conclusion?
Mr DURSTON: I will take that quesriorron notice. I need to get some advice.
Mr TUBBY: We will provide that by way of supplementary information.

From my reading of the Assembly Estimates Committee debate, I advise the House that
the Parliamentary Secretary to the Minister for Education did not provide the member for
Pilbara with any information whatsoever.
I come back to the comment the Minister made yesterday by referring to the 1993-94
Program Statements, Volume 1, Division 43 - Western Australian Office of Higher
Education. Under major planned achievements for 1993-94 it states -

Investigate the establishment of university colleges in Kalgoorlie and Bunbury.
However, the Minister did not know what the current thinking was in regard to the
Bunbury university college.
Hon N.F. Moore: Of the reference group.
Hon JOHN HALDEN: Last June he knew exactly what was happening. I will come to
the reference group.
Hon N.E. Moore: The truth is really strange to you. The question was whether I knew
what the reference group had recommended.
The PRESIDENT: Order! I ask the Minister not to interject. He will have plenty of
opportunity to speak on this motion if he wishes.
Hon 501-N HALDEN: It is interesting the Minister keeps referring to the reference
group. It is also interesting to consider Professor Stanley's report. He wrote on
Education Policy and Coordination Bureau letterhead to the chairman of the reference
group providing him with the report. I point out to members that the address of the
Education Policy and Coordination Bureau is the tenth floor, London House,
216 St George's Terrace, Perth, which is exactly the same address as the Ministers
office. The Minister has not discussed the proposal with Professor Stanley in spite of it
being included in the budget for the Officer of Higher Education and his departmental
officers saying that would happen!
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Hon N.E. Moore: I think you are sick.
Hon JOHN H-ALDEN: The Minister can say what he likes about me, but when he uses
these tactics I know I am getting close.
Hon N.F. Moore: Close to what?
Hon 10118 HALDEN: Close to the truth.
Hon N.F. Moore: You would not know it if you fell over it.
Hon JOHN HALDEN: I will not be distracted by the Minister because even though he
does not think it is an important issue, I do. This reference group was set up and in the
space of 23 days - I may be a couple of days out - it has made a recommendation without
community consultation, or consultation with industry or any other affected educational
sector, and without broad reference to the structural problems that must be addressed in
the Bunbury region. Surprisingly, the recommendation was the same as that made in the
Estimates Committee between 26 and 28 October last year. The Minister indicated he
did not know the current thinking of the group. That is interesting, but I accept it.
However, on radio this morning I heard the M inister take a very clear position when he
said this was a reasonable proposition that should be supported.
Hon N.E. Moore: I did not say that at all.
Hon JOHN HALDEN: Words to that effect.
Hon N.E. Moore: No, I did not. Don't bother about telling the truth.
Hon JOHN HALDEN: When making an important decision about a community outside
the metropolitan area, and the only community with a separate tertiary institution and
campus -

Hon N.F. Moore: That is not true. What about Kalgoorlie? Kalgoorlie has a campus,
and is in exactly the same situation.
Hon JOHN HALDEN: It is not. The Minister said that this morning on radio.
Hon N.F. Moore: You do not know what you are talking about.
Hon JOHN HALDEN: The Minister suggests that Kalgoorlie is in the same situation, but
Edith Cowan at Bunbury offers a broad spectrum of course opportunities while
Kalgoorlie, which used to be the School of Mines, is very narrow in its focus. One of t
questions that should be considered is whether the proposal is appropriate for Bunbury.
it may well be appropriate to narrow the focus of that institution, and for it to concentrate
on the wine industry, forestry, agriculture or whatever may be suitable for the needs of
the community. However, that is not discussed in the report, even though a
recommendation is made.
I am concerned even more that this issue has not been considered taking into account the
broader picture. Has this group considered the structural problems faced by the campus?
Has it considered issues such as regional transportation and how people living in and
around Bunbury gain access to the campus? Why do so few people living outside
Bunbury or in the south west area use this institution? Is it because of lack of public
transport or lack of low cost student accommodation? Those matters presumably were
not comprehensively considered in the space of the number of days allowed for
consideration of this matter. It is certainly not appropriate. It must be considered
surprising that the Government indicated it would investigate the development of a
university college and it then set up a community reference group which in a short spr-ce-
of time, after very few meetings, made a recommendation that a university college to
developed.
Hon N.E. Moore: The Government has not made a recommendation. I ask the mr
to say loudly and clearly that the Government has not made a recommendation.
Hon JOHN HALDEN: I have been told that.
Hon Barry House: The reference group has not made a recommendation.
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Hon JOHN HALDEN: The people on chat committee who voted have raid me that it has,
and I have the list of people who voted. I will go through that list with the Minister
outside this Chamber.
Hon N.F. Moore: Read out the names so that we all know who is represented on the
Committee.
Hon JOHN HALDEN: I do not have chat but I will get it for the Minister.
Hon N.F. Moon:. Just so that we know how representative it is.
Hon JOHN HALDEN: I can do that too I think ir is outrageous. I do not know who the
community representative is, but no-one has that specific title.
Hon N.F. Moore: The mayor is on that committee and I think he is a community
representative.
Hon JOHN HALDEN: The Minister might have considered a range of other people who
have some general community interest, rather than a person with a particular perspective
representing the City of Bunbury, although that is legitimate. The manager of the
Broadwater bistro is a member of that committee, and that is probably perfectly
legitimate.
Hon N.F. Moore: He probably employs a lot of people who would use the institution.
Hon JOHN HALDEN: It does and I am not criticising chat -

Hon NY. Moore: Of course you are, that is why you are saying it.
Hon JOHN HALDEN: I did not say it. I think the Minister has a problem, and I carn
recommend a good psychiatrist.
Hon P.R. Lightfoot: Is it the one you go to?-
Hon JOHN HALDEN: I understand Hon Ross Lightfoot's appointment is before mine.
There was no community representation on that board, and this is a particularly important
issue for Bunbury. The five propositions put forward have individual merit and should
be investigated, but they should not be investigated on the premise to which I have just
referred or evaluated on the basis of a 10 page report. Most importantly, a significant
evaluation has not been made of the structural problems associated principally with the
Edith Cowan campus, but also with the TAFE campus. There may not be as many
problems with the TAFE campus, but it may be necessary to look at a series of issues in
considerable depth with a view to resolution by amalgamation. One must be sceptical, if
nothing else, that the Government's position a: the time of the Estimates Committee was
to prefer a university college and, lo and behold, this reference group has recommended
the establishment of a university college.
I know the Minister has great difficulty with negotiation and consultation, but that is
something with which he must deal. It is not appropriate to deal with regional
educational matters in the haste which has obviously occurred in this case, and with the
brevity of information and explanation chat has so far surfaced. I have the feeling the
Minister by inteijection indicated he had recommended or was about to recommend the
acceptance of the group's recommendation. Members of the group have advised me of
the recommendation that will be made to the Minister. If that is correct, the Minister
must review the situation very carefully, and should obtain far more information and
engage in further consultation. Also, a far more in depth evaluation than is currently
available should be made of the situation and the likely consequences. The Minister may
feel it is appropriate to go down this path, where the recommendations in a 10 page
report will impact on two institutions which have probably cost this State more than
$40m in capital since 1971 when the TAPE campus was first established, but I do not. I
amn quite sune that people in Bunbury and the south west consider it obligatory for the
Governiment to advise them of possible solutions and recommendations, and allow them
to evaluate the information for themselves. If that does not happen, I am quite sure
people in the south west will be particularly annoyed, to say the least, at the high-handed
approach of the Government to this matter. The Minister has an opportunity today by
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way of this emergency motion to explain the process that has been adopted. If I have
been wrong about the information I have provided about how many people were on the
committee, or if other minor details have been wrong, then correct that; that will not
bother me.
The most important matter is for the Minister to say that there will be community
consultation about the future of these two institutional campuses. Remember the
Minister's claim when the alleged schools hit list was put out into the public arena - he
said the community would decide. That was a reasonable and appropriate position for
the Minister to take. We are dealing here with yet another educational institution, and it
would be appropriate for the Minister to make a statement today that the community will
decide about this matter and will most definitely have a voice and an input, both on the
board and in community information sessions, so that it can have some understanding of
what is proposed and likely to happen. If the Minister fails to do that, then all of the
suspicions of people to whom I have spoken recently about this matter that really it is the
Minister's attempting to railroad through a proposition that he had quite clearly in
October of last year at the time of the Budget -
Hon N.F. Moore: Would you let me know who suggested I railroaded them?
Hon JOHN HALDEN: No; I will not let the Minister know that.
Hon N.E. Moore: Ask them to give me a call some time.
Hon JOHN HALDEN: I am sure that at the appropriate time, those people who have
spoken to me will happily speak to the Minister, but they are probably not members of
the Liberal Party and, therefore, will not find themselves on any boards.
Hon N.E. Moore: You are an absolute hypocrite.
Hon JOHN HALDEN: I am not. I have never had a problem with political appointees
on Government boards. The Minister has had the problem. The Minister set himself up
as being beyond criticism in this matter, but we found out yesterday, and we might find
out in the future, that the Minister has his hand in that process of appointing political
cronies to boards.
Hon N.E. Moore: Say that again.
Hon JOHN WALDEN: The Minister should not threaten me. That is not the issue. The
issue is important, and it should not be sidetracked by that sort of comment, because we
can deal with that later. There is a perception that the Minister attempted to railroad this
decision making process.
Hon N.F. Moore: Who has that perception?
Hon JOHN HALDEN: Members of the reference group.
Hon N.E. Moore: Who are they?
Hon JOHN HALDEN: I will not tell the Minister.
Hon N.E. Moore: Why?
Hon JOHN HALDEN: What does the Minister think?
Hon N.F. Moore inteijected.
Hon JOHN HALDEN: I am not that silly, and they are not either, and I will not breach
anybody's confidence. That is the sort of attitude that unfortunately prevails here. I am
providing the Minister with this information to allow him to have the opportunity of Te-
establishing his credentials with the community in Bunbury on this matter. The Minister
can take a threatening posture or a conciliatory posture. I advise the Minister to take the
latter, it might be a lot easier for his political life in the next few months. However, it is
not my decision. There needs to be far greater community involvement in this matter.
The perception in the community that this has been a contrived arrangement needs to be
resolved. The issue of what a university college means needs to be discussed with the
community, and what it means in this case needs to be in the public domain so that
people can understand whether they will be able to take courses in either a broad or
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narrow range and whether they will have opportunities to pursue either further secondary
education or tertiary education. People need to have that information. The first time that
people became aware of this issue was probably in the last 24 hours.
Hon Barry House: It has been around for years.
Han JOHN HALDEN: Of course it has been around, but the recommendation or the
option - whatever one wants to call it - should have been out there.
Hon Barry House: That is important. Make up your mind. Are you saying it is a
recommendation?
Hon JOHN HALDEN: I have been told it is a recommendation of the local reference
group.
Hon Barry House: I am telling you that you are wrong.
Hon JOHN HALDEN: The member can tell me that and I will check it, and we will see.
Why would the reference group vote 8:7, with three abstentions, if it was not a
recommendation?
Hon Barry House: Meetings often take a vote to test the water for the purpose of
discussion.
Hon JOHN HALDEN: I do not know that that was the purpose. It is a novel perception
that the member is trying to add to this issue. People do not vote or abstain from voting
on the basis that they are voting to test the water. I have chaired the odd meeting and
been involved in the odd meeting, and when I want to test the water I do not ask for a
vote. I do not know how many times the member has asked for a vote in order to test the
water. Normally, if one does that, one finds out that one does not have the numbers.
Therefore, one just asks people for their views. Why would the meeting take a vote,
particularly if it was not a recommendation? It seems strange to me. I wait with some
interest for the member for South West Region to respond to that. When I have
completed this speech, I will check to ensure that it was a recommendation. Was the
member at that meeting?
Hon Barry House: Yes.
Hon JOHN HALDEN: The people to whom I spoke were at that meeting also. I will
check that out. Even if it was recommendation No 4, which has been voted on and sent
to the Minister, the reality is that whichever one of those five proposals is being put
forward, it does not address the real problem; it just tries to change structurally how one
manages the problem. The community should be able to express a view about all five
proposals, or perhaps there are six, seven and eight proposals; I do not know. The
situation is if this process were to happen - and it does relate to the issue of school
closures - and if the Minister were to change the accepted form of educational delivery,
then first and foremost the Minister must have the community on side. He will not have
the community on side if there is a perception that something devious is going on in the
process. People are not that trusting of politicians. They are not that trusting of
bureaucrats. They are particularly cynical of both groups. In my view, having had the
school closures experience, it is perplexing to see why, on a similar issue, the Minister
has not learnt and has not decided to be more open about this process. It is perplexing
that this committee could meet on only three occasions. It is perplexing that it came
down with a recommendation so similar to the one which the Minister said would
probably happen last year.
It is appropriate now for me to allow the Minister for Education and the member for
South West Region to make their comments about this matter, but unless they are willing
to have far more openness about this matter than there has been in the past, I do not think
the community will support this change. The community is liely to rebel considerably.
Whether it be on the basis of truth, half truth or lack of knowledge, this Minister is
heading again towards a recipe for political and administrative disaster. We thought he
would have learned. Cearly he has not. If he thought this was the way to negotiate and
consult with the community, he was far wide of the mark. Consultation requires a far
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higher standard than the Minister has been prepared to show to date. 1 invite the Minister
and the member for the South West Region - because he chaired the first two meetings
and has some knowledge in regard to this matter - to comment. I look forward to that. I
will leave the Chamber, but I will listen to what members say. I will check in regard to
the status of the recommendation on option 4 so that we can be clear about it. Even if
that is not the case, the consultation process is necessary. The other remarks I have made
are pertinent.
HON N.F. MOORE (Mining and Pastoral - Minister for Education) [3.21 pm]: We
have just witnessed a monumental beat-up of significant proportion. I give the Leader of
the Opposition credit for his capacity to create a conspiracy theory when an average
person would not even notice one presenting itself. As far as I am concerned what
happens to higher education in Bunbury makes no difference. What the people want is
what I am prepared to go along with. All I have done in this process is to put in place a
chain of events which will allow people to reach a decision about what they might want
to do.
Hon John Halden got one thing right: He told us that the Edith Cowan University
campus in Bunbury is having some difficulty. The reason for that is because it was set up
by the Burke Labor Government against the advice of everyone in the tertiary education
sector, the Commonwealth Government and all those providing the funds, because the
opinion was that the campus was not viable. However, for political reasons Mr Burke
decided to have a university at Bunbury. He had to use State funds to finance it, because
the Commonwealth Government would not provide the money. That is, his own Federal
Labor colleagues in Canberra would not provide any money. The Edith Cowan
University has had the problem all along in Bunbury. It does not have the numbers to
create the sort of university that the town deserves or would like. It has had difficulties
attracting students as well as the difficulties referred to by Hon John Halden; that is, the
problem of autonomy, the problem that the local community believes it does not have a
say; the campus is being run by Perth. All these problems should have led Hon John
Halden to believe that perhaps we need more local management down there. One of the
options provided is for same local management. Yet Hon John Halden argued that that
should not happen. He is inconsistent in his argument. He does not understand what is
going on in education, and that is why he asked for a meeting with various chief
executive officers and other officers to find out what is happening. Perhaps the quicker I
give him a briefing the better, so that we will have commonsense in some of his debates
in this House.
Hon Tom Stephens: When will you give those briefings?
Hon N.E. MOORE: First, Hon John Halden says he knows everything, then he
demonstrates he knows nothing. Obviously I should provide a briefing. He casts
aspersions. He suggests that somehow I am involved in the decision making process that
has a predetermined result, when that is not true at all. He makes those allegations but he
also says that if he is not telling the truth and if I can prove he is wrong, he will
apologise. In effect he is saying, "Hon Norman Moore beats his wife but if he can prove
he does not, I will apologise." Of course then the media says, "Hon Norman Moore beats
his wife but Hon Norman Moore says he does not." He uses that line of attack every day
in this place. He denigrates this place by those tactics. He is a disgrace.
I will go through the matter and indicate the state of affairs, t will show why the mc.. '. z:r
is totally wrong in his imputations and allegations about me today, and about cj .zrs.
When I first became the Minister I visited the Edith Cowan University at the re-; .wzt of
Hon Barry House and Professor Clift, to talk about the problems the univer.,, .1 was
having in the south west. The proposition was put to me that it would be worth i-:d~ng
at an education precinct in Bunbury because that campus and the South West CcZ:.ge of
TAFE are located on a very big site - a very appropriate site for the development of
educational services. Professor Clift's view was that we should look at developing a
senior college in due course - that is, years I I and 12 - when demand reached the stage
for a new high school in Bunbury. The suggestion was to link it with the existing TAFE
college and the Edith Cowan college so that we would have a shared use of resources,
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and we would develop an appropriate and worthwhile education precinct for the south
west. I though that was a pretty good idea.
Hon Derrick Tomlinson: It was more original than what Hon John Halden talked about.
Hon NY. MOORE: Right. He does not know what he is talking about.
At the same time that discussion was going on, I was being lobbied by people in
K~algoorlie including the now Leader of the Opposition, Mr Ian Taylor, to develop a
university in Kalgoorlie. The proposal coming from Kalgoorlie, and supported by Mr Ian
Taylor, was that we should amalgamate the Kalgoorlie College of TAFE with the School
of Mines which is a branch of Curtin University. The Kalgoorlie situation is almost
identical to Bunbuiy in terms of educational institutions. Both have a TAFF, college -
one independent and the other regional - and both have a branch of a Perth university. So
Ian Taylor and the people of Kalgoorlie suggested we should amalgamate Kalgoorlie
College of TAFE with the School of Mines and develop a university college in
Kalgoorlie. I can provide some information for the House, should anyone suggest that I
am using the same exaggeration tactics as Hon John Halden. The Kalgoorlie Miner
under the heading "Call for Moore to establish university" on 19 March 1993 reads -

Kalgoorlie MLA Ian Taylor has called on Stare Education Minister Norman
Moore to take up the reins and establish Kalgoorlie-Boulder's first university.

That sounded like a good idea too but I was cynical and sceptical so I organised Professor
Stanley to do some work in respect of that proposal. IHe set up a group of local people,
who finally recommended the formation of a university college. One of the problems I
have with the university college concept is that we do not have any in Western Australia.
There are some in other parts of Australia, but I was not sure about how well they were
working. When the group did the work on the Kalgoorlie concept it came up with the
proposal that the university college was a good-way to go. It is a very sensible approach
for a regional educational institution. When the recommendation from Kalgoorlie
became known it seemed that we should give thought to whether that could apply to
Bunbury.
Hon Tom Stephens: What about the north west?
Hon NEF. MOORE: We will talk about that another time. We have talked about it
before. It is a different scenario in the north west. There is no university campus at the
present time. There are two independent colleges.
Hon Tom Stephens: There is a university college there.
Hon N.F. MOORE: I do not propose to be sidetracked. I will talk about Kalgoorlie and
Bunbury now. I will talk about the nonth west whenever the member wishes.
Hon Tom Stephens inteijected.
The PRESIDENT: Order!
Hon N.F. MOORE: They are independent colleges set up under the Colleges Act
Obviously the member is not aware of that.
Hon Tom Stephens: There is a university campus in Broome. Ir is the Notre Dame
University campus.
Hon NEF. MOORE: Okay. As I understand it, it is a primary school site. I do not think
it is being set up as a university campus yet. I understand that they are asking for money
from the Government to do something about it. I do not think it is a campus yet, but if
that is the case I apologise. The Port Hediland and Karratha institutions are nor
universities.
I put the proposition to Professor Stanley that people in Bunbury should be given a
number of options to look at. Bearing in mind what Professor Clift had suggested about a
precinct and that Kalgoorlie had gone down the path of a university college I said that,
without pre-empting any decision - because I do not care what the decision is at the end
of the day - the group should go away and prepare some recommendations. Therefore,

11984 (COUNCIL]



[Wednesday, 13 April 1994]198

the technical group prepared a document comprising 14 pages, about which Mr Halden
spoke in disparaging terms. I am sure that the group, chaired by Professor Stanley, a
highly respected person in higher education circles, will be delighted to hear of
Mr Halden's dismissive tones regarding that report. The group presented five options for
people to consider.
[Resolved, that the motion be continued.]
Hon N.F. MOORE: Hon Barry House can describe the merits of the persons on that local
reference group comprising representatives from Bunbury and the south west area. It
was established to look at the options presented by the Stanley report. I do not cam how
long it takes to consider that report, or whether it rejects the options completely; it may
accept option 1, 2, 5 or none of them - 1 do not care. At the end of the day I expect that it
will deal with the matter as it sees fit.
I was told that'a meeting was held on Monday or Tuesday evening. Hon Doug Wcnn
asked me a question about whether I had received a recommendation from that meeting.
I said that I had not, and I also said that I did not know the current thinking on the matter.
All I knew was that five options were before those people. They could have agreed with
any of them for all I knew.
Hon John Halden: How did you know there were five options?
Hon N.F. MOORE: I had seen the discussion paper. As far as I was concerned that
paper was exactly that - a discussion paper. If people in the south west want a university
college, or to retain the status quo, form an education precinct or something else, I will be
happy to listen to them.
Hon John Halden: You did not ask them.
Hon N.F. MOORE: This is the process we are undertaking. The member has been out of
the House and has not heard my explanation. He comes in, interjects and expects me to
repeat my comments.
Hon John Halden: I have been listening.
Hon N.F. MOORE: The bottom line is that the Stanley report provided options for
people to consider. Rather than holding a referendum of the south west, a representative
reference group was formed, and this was chaired by Malcolm MacPherson, a respected
person in the mining industry and a citizen of the south west. The Leader of the
Opposition dismissed the Mayor of Bunbury, also a member of that group, as a person of
no significance.
Hon John Halden: Dear, dear - it's not true.
Hon N.F. MOORE: This was a representative group which comprised students and staff
of bath institutions and a number of other people interested in tertiary education in the
south west. Their job was to indicate to me which, if any, of the five options they want to
adopt. Following that process, a similar procedure to that followed at Kalgoorlie would
be adhered to; namely, a committee would be established to look at the preferred
proposition in detail. I have not received a recommendation or any correspondence from
the group. Therefore, I must rely on Hon John Halden's advice that a decision has been
made.
Hon John Halden: They have; it is option 4. 1 have just checked.
Hon N.F. MOORE: The member indicates that option 4 is preferred. However, let me
go back a step: I found out, upon hearing about this urgency motion, that the meeting
raised a number of issues of concern to local people; these were read out by Hon John
Halden and I will not repeat them. I understand that the meeting agreed that the Stanley
group should address all the concerns raised, and go through them at another meeting to
be held in three or four weeks' time. Therefore, any vote made at the meeting was not a
conclusive decision; frankly, I do not know why a vote was taken. IHon Barry House
described it as a straw poll to discover the view of the meeting. As far as I am
concerned, the people in the south west will get what they want, not what I or anyone
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else believes they should have. We established a sensible process to find out what people
want. This involves exploring options and presenting them to a group of representative
south west people, and following deliberation those people will let us know what they
think.
Hon John Halden: There could be many more options.
Hon N.E. MOORE: Of course.
Hon John Halden: You have not discussed any.
Hon N.F. MOORE: I indicated when Hon John Halden was out of the Chamber that
Professor Stanley is highly respected in higher education circles. He was engaged by the
member's Government to conduct an assessment of higher education in Western
Australia, and he made a number of recommendations about a range of tertiary
institutions in this State. He was accepted by a Labor Government as a person who
could, at least, write a discussion paper! That is exactly what he did in this case. If the
member is suggesting, as he did by innuendo, that the Stanley report is incompetent, he
should say so to Professor Stanley's face and tell him that another 10 or 15 scenarios
should have been outlined. Professor Stanley, with his knowledge and expertise, looked
at the situation in Bunbury and said that five options might be appropriate. I accept that
10 or 110 options may be available. I am not an expert on these things, and I rely on
expert advice on such occasions. The people of Bunbury have decided in the short ternm
that the university college is the way to go. Frankly, it is not my preferred option - I do
not have one.
Hon John Halden: You put one forward in the Estimates Committee.
Hon N.F. MOORE: Not at all. I do not have a preferred position. A recommendation
was made by the Kalgoorlie committee, and I was sceptical about that decision because I
had no experience of university colleges and I thought it may not work. However, I am
willing to go along with the proposal because it was the community's desire. The same
situation will apply in Bunbury: If the community wants an option, it will have it.
Nevertheless, I am concerned about the politicisation of the process in the region by
Hon David Smith. I was driving through Bunbury the other day and read an article in the
local newspaper headed "Government threatens to take away the town's university".
That demonstrates that David Smith does not understand what is going on.
Hon John Halden: Nobody does but you.
Hon N.E. MOORE: A university college, for the member's edification, is not about
taking away the university, but retaining the university and linking it to a TAPE college.
In that way some administration and corporate savings will be achieved through
collocation and cooperation between two institutions.
Hon John Halden: Why not have improved education? We always hear about
management structures.
Hon N.E. MOORE: The member again demonstrates his stupidity on this issue. The
Federal Government of the member's persuasion said that if more money is required for
education, we must look at collocation, coordination and cooperation between sections of
education. A few million dollars are available for a lecture theatre complex at Bunbury,
and it will be forthcoming provided that the complex is shared between Edith Cowan
University and TAPE.
Hon John Halden: That is very sensible.
Hon N.E. MOORE: It is very sensible. It is not about saving money, but the better use of
money. This will ensure that car parks, creches, libraries, bookshops, and restaurants are
better used through sharing arrangements. If the member cannot see that, he cannot see
anything. A Federal Government of the member's persuasion has been telling us that if
money is required for the south west corridor, we must consider coordination between
sectors of education. Therefore, the Stanley report has made propositions and the people
of Bunbury -
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H-on John Halden: You mean 18 people in Bunbury.
Hon N.E. MOORE: All right; the people in Bunbury - the 18 - have suggested a course
of action. Let me make it clear: I envisaged that the representative group would indicate
its preferred action. If the vote is eight to seven, the group should go back to the drawing
board and start again in an endeavour to answer all the questions. If the members of that
group then cannot agree, they could leave the whole issue and I could make a decision if
I see fit.
Hon Doug Wenn: But you do not care. Those were your opening comments.
Hon N.E. MOORE: I do not care what sort of institution is provided as long as it is what
the people of the area want. It makes no difference to me what type of institution is the
final outcome. I hope that a recommendation will be made by the group, and we will
then follow the process adopted in Kalgoorlie; namely, a range of people from the
community will go through the pros and cons of the recommended course of action. At
the end of the day the reference group will decide whether that is what it wants to do, and
a recommendation will be made to me. I will then take a recommendation to Cabinet, if
it is necessary, just as we did in Kalgoorlie. If the people do not want to do that and
merely want to retain the situation as it is, they will wear what Hon John H-alden said at
the beginning of his speech, that there are problems with Edith Cowan University -
Hon John Halden knows that, and I know that.
Hon John Halden: Exactly; we agree.
Hon N.E. MOORE: Those problems must be sorted out. I hope the people on the
reference group will take into account the problems at Edith Cowan and will see this as
an opportunity to overcome them. All I am doing is providing an opportunity, the
resources of the bureau, to assist the people of Bun bury to look at the various options that
are available to them.
Having Professor Stanley's office occupy some spare space on the same floor on which
my office happens to be located will save some money for the Government. My closing
down the office of education and training - it is located in one of those very classy
buildings in St George's Terrace and was set up by my predecessor, Hon Kay Hallahan-
at great expense to the taxpayer - also meant significant savings in funding, as did the
closure of the Office of Higher Education which was located in West Perth and
consumed lots of money.
Hon John Halden: What did you do with that money; spend it on getting a new, flashy
electorate office?
Hon N.E. MOORE: That little exercise of amalgamating those two groups and forming
this bureau, which occupies some space on the same floor as my office, saved 10 FTEs.
Professor Stanley is a very professional person. He does not come running to me saying,
'This is what we will do but do not tell anybody.' When I meet him it is in a relationship
of chief executive officer to Minister, and that will continue. I take great exception to
any suggestion of some skulduggery going on between my thinking and that of Professor
Stanley. It is simply not correct.
This whole matter is a beat up, as I said at the beginning. We have gone through a proper
process to consider the options that might be available in Bunbury. This matter raised its
ugly head yesterday when Hon Doug Wenn asked me a question. As I said then in
response, I did not know what decision had been made. I did not even know that the
reference group would go down the path it did. Somehow Hon John Halden assumed
that I was trying to mislead the House or that I had a predetermined position -

Hon John Walden: I did not say that.
Hon N.F. MOORE: - and I would not know what the reference group was thinking.
Hon John Walden should read his speeches some time.
Hon John Walden: I do not read yours, I can assure you.
Hon NEF. MOORE: The next thing that happened was that members of the media asked
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me, 'Why are you going down this path with respect to Bunbury?' I said, "What do you
mean?" They said. "You have made a decision to amalgamate these two institutions.
Mr Halden has told us." They pulled out a press release saying chat I had made a
decision; the recommendation is there, and it will happen.
Hon John Halden: I will give you a copy of the press release.
Hon N.Y MOORE: I responded by saying, "No; it is not. No recommendation has come
to me and when it does I will consider it." It still has not come to me. I still have not got
it.
Hon John Halden: It has come to me.
Hon NYF. MOORE: That is okay. Hon John lialden might be the Minister for Education
in the year 4027.
Hon John Halden: It will be a little sooner than that.
Hon N.E. MOORE: If Hon John Halden ever became the Minister for Education, it
would be the worst day in the history of education in Western Australia -
Hon T.G. Butler: The second worst day.
Hon N.E. MOORE: - because he is doing more damage to education than any person I
know. Every time people want to do something, he invents a con spiracy theory and he
then goes about - as he did today and yesterday - and imputes motives to people that are
not corct. He implies that certain things will happen that will not happen. As I
explained. he rushes off to the media and tells a story. Even though I deny it and it is not
true, the story still gets a run. Hon John Halden can go to his colleagues and say,
"Stitched him up again."
Hon John Halden: Just like the amendment Act; a regulation was it? That was untrue.
Hon N.E. MOORE: I do not worry about this sort of stuff but people in the education
system ame working very hard to improve education in Western Australia. We will be
talking later about flexibility in education regulations.
Hon John Halden: This is the speech you made for that matter, too.
Hon N.E. MOORE: Hon John H-alden has gone public to denigrate the work that
educators areteying to do in Western Australia without for one minute thinking of the
consequences of his actions. People in schools are working very hard and all they get
from him is a negative, underhand, snide misrepresentation of the truth.
Hon John Halden: I know a lot more about it than you do.
Hon N.E. MOORE: Hon John Halden would not know the truth because he has never
come across it in his life. He would not have the faintest clue what the truth is. All he
knows about is numbers.
Hon John Halden: And you are not the Premier's numbers boy?
Hon N.F. MOORE: Hon John Maiden won the leadership of the Opposition in here by
one vote.
Several members inteijected.
Hon N.E. MOORE: He could not get his -

The PRESIDENT: Order! I will leave the Chair until the ringing of the bells and I
recommend that some members, while I am away, read Standing Order No 116 (a), (b),
(c) and (d).

Sining suspended from 3.45 to 4.00 pm

Hon N.E. MOORE: In conclusion, it is disappointing that this issue has been politicised.
Over the past six or so months ther has been a very genuine attempt to look at the
circumstances in Bunbury. Although Hon John Maiden says my only concern is with
management and economic rationalism; he is incorrect, because the motivation behind
what we are seeking to do in Bunbury is to improve the educational outcomes for
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students in that area. He acknowledges that the university is having its problems. I
suggest that Hon John Halden does a bit of reading about universities, colleges or similar
sorts of institutions in other parts of Australia where an increase in the critical mass of
students has enabled the provision of a wider range of opportunities for the delivery of
educational programs.
Hon John Halden: Is it not a shame that the report did not document that?
Hon N.F. MOORE: The report was a very brief description of the sorts of options that
could be looked at. They will be discussed in due course as the reference group discusses
the range of options. My concern has been totally about education and educational
opportunities that are available to students in the south west. It seems that we do not
have any option but to do something about the situation. What decisions people will
ultimately make in Bunbury will be up to them. But we will go through the process
where the reference group will look at the answers to the sort of questions they raised at
the last meeting. They will indicate in due course which course of action the
Government should take. I will then set up a particular group.
Hon John Halden: They will recommend option No 4.
Hon N.F. MOORE: I do not know what they will recommend; if they recommend option
No 4 that is fine. I do not care what option they recommend provided it is what the
people of the south west want. We will deliver the goods. It is a pity that we have had
this beat up today, but the Government has made a genuine attempt to deal with a
problem in the south west. The people who are involved in the reference group,
Professor Stanley and his team, and people in the south west, are perfectly capable of
advising me of their wishes. I make it clear I have no predetermined position in respect
of this matter. I reject totally the suggestion by Hon John Halden that somehow or other
I have a particular project in mind or course of action I want adopted. I have no vested
interest at all.
Hon John Halden: Someone in your department has.
Hon N.F. MOORE: [ am looking forward to finding out what the people want so we can
do something about it reasonably quickly, because the town and the region deserve some
improved circumstances, and the Government is about to provide that. Again, it is a
matter of finding out what course of action they wish to take. I am again very
disappointed that educational issues that deserve to be treated on their merits, on the basis
of educational issues involved, should be beaten up and brought to Parliament in this way
in a simple attempt by the Leader of the Opposition to score a few political points.
HON BARRY HOUSE (South West) [4.06 pmj. I will speak in this debate because I
was present at the meeting and I may be able to enlighten Hon John Halden and the
House on the facts rather than the innuendos.
Hon John Halden: I will interrupt you as little as possible, but in the break I have
checked that there was a vote, and that the option recomnmended to the Minister was
option No 4. That is what I have yet again been advised,
Hon BARRY HOUSE: I will enlarge on that in a few minutes. The history of post
secondary education in Bunbury and the south west is that the 1984 report tidled
"Advanced Education Needs - South West of Western Australia" recommended to the
State Government an independent tertiary institution based in that region. It specifically
advised against the branch model. It is worth getting those recommendations absolutely
right, so we have an historical context. That report contained three recommendations.
The first stated -

After considering all the information available to it, and being aware of the
advanced educational needs of the region, the Committee recommends to the
State Government that an independent college of advanced education be
established in Bunbury.

The second recommendation was -

The Committee recommends that an independent college of advanced education
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be established in Bunbury. However, if this cannot be achieved, then the
Committee recommends that an institute of tertiary education, incorporating
T.A.F.E. and advanced education courses and facilities, be established.

The third recommendation is the most telling one. It says -

The Committee does not recommend the branch model because, without financial
and management autonomy, it will not provide a vital institution nor satisfy the
educational needs of the region. The Committee strongly urges the State
Government to only consider the other two models.

That puts this matter in an historical context. We have seen what happened when the
Labor Government, in its haste and against advice contained in that report, included
Bunbury as a campus in the Edith Cowan University. First of all, the local area has lost
its autonomy and decision making power.
Hon John Halden: I said that, and I agree with Hon Barry House.
Hon BARRY HOUSE: Frankly the amalgamation with Edith Cowan University and the
central administration of Edith Cowan University has not served the Bunbury campus
well. Courses that have been developed at the Bunbury campus have been hived off to
other campuses within that institution, and courses at the Bun bury campus have not been
allowed to develop as they should. It certainly gained university status, but since then
enrolments have been declining. That has reached a rather alarming stage at the moment.
Enrolments have been declining steadily for the past couple of years. The predictions of
2 000 by the year 2000 are not achievable by any stretch of the imagination. The future
of that institution will be in jeopardy unless something is done.
Hon John Halden:- We have surprising agreement here.
Hon BARRY HOUSE: We agree so far, but -there is one point on which we will not
agree.
The Minister then set up the reference group. For the benefit of the House it is worth my
outlining who are the members of the reference group. They are all capable people who
have made a constructive contribution to the process so far. The chairman is Malcolm
Macpherson, who is well established in the community and the mining industry, and has
been involved with the educational process in the south west from day one. Likewise,
Dr Emn Manea has been involved from day one in the development of tertiary education
in the south west. One could not get a better community representative than Dr Manea,
who is the mayor of Bunbury. The other members are Dr Phillip Clift, the principal of
the Bunbury campus of Edith Cowan University; Mr Ron Innes, the director of the South
West Regional College of TAFE; Mr David Terry, the chairman of the South West
Regional College of TAPE Council; Mr Charlie Birmingham, the principal of RCR
Engineering in Bunbury - a firm which took out the award for the best small business in
Western Australia last year - and a well credentialled person to have on the committee;
Ms Trish Furniss, the coordinator of nursing staff development at the Bunbury Regional
Hospital - nursing is one of the principal courses at the Bunbury campus of Edith Cowan
University; Mrs Michelle Cornelius, the manager of the Broadwarer Resort in Busselton,
who has vast experience in the tourism and hospitality industries; Mr Doug Aberle, the
general manager of die Muja Power Station; Ms Shelley Cullen, a member of the
Margaret River alternative technology centre and a well credentialled person in the
viticulture industry; Mr Simon Murray. the headmaster of the Bunbury Cathedral
Gramnnar School and at the time also the chairman of the south west regional secondary
principals' association; Mr Neil McNeill and Mr Phil Senior, both Education Department
superintendents in Bunbury north and Bunbury south respectively; and Mr Jim Thom,
from the office of the Minister for Education.
in addition to those people there was originally a representative from the academic staff
of both institutions: Robyn Morris from Edith Cowan and Greg Guppy from the South
West Regional College of TAFE. I amn also a member of die reference group. At the
very first meeting of the reference group it was decided - and the Minister readily
agreed - to include four additional representatives on the committee: A student
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representative from both institutions - Gary Carter from Edith Cowan and Justin Ray
from the South West Regional College of TAPE; and a representative from the ancillary
staff of both institutions - Cecily Gilbert from Edith Cowan and Paul Messer from the
South West Regional College of TAPE. The reference group is a well credentialled,
conscientious, dedicated group of people who have all made a worthwhile and
constructive contribution.
I chaired the first two meetings of the group in the absence of Malcolm Macpherson, who
was overseas on business. The group received a discussion paper from the technical
advisory group headed by Professor Gordon Stanley. The other members of that group
were from Edith Cowan University and the South West Regional College of TAPE.
Input was also received from the university as a whole and the TAPE section in Western
Australia. That discussion paper came up with a series of options. The group has held
three meetings. The first meeting clarified its terms of reference, which are to -

1 Examine the current situ ation with respect to post-secondary education;
2 Delineate problems associated with the current situation;
3 Consider the range of options associated with the optimal delivery of post-

secondary education and recommend a set of delivery and organisational.
arrangements which will optimiise post-secondary educational outcomes.

The reference group did not have the brief to consult widely in the community, but just to
make recommendations to the Minister based on a local feel. At the first meeting a list of
questions was posed to Professor Stanley for further input. Professor Stanley attended
the second meeting and comprehensively addressed those issues.
Hon John Halden: That is not the view a number of people have put to me. They have
said the address was scratchy and that they were not impressed.
Hon BARRY HOUSE: Everybody is entitled to his or her opinion. I acknowledge that
perhaps the detail in the discussion paper could have been a little deeper.
Hon John Halden: We will both agree on that.
Hon BARRY HOUSE: The third meeting, which was held on Monday night, was
chaired by Malcolm Macpherson. Two motions were put to the meeting and deliberated
upon. The first was to eliminate option I which, as indicated in the discussion paper, is
the status quo. It has already been acknowledged by practically everybody that the status
quo is a do nothing position which will eventually result in disaster for post secondary or
tertiary education in the south west.
Hon John Halden: We are doing well here.
ion BARRY HOUSE: Are we in total agreement so far?
Hon John Halden: My information of the meeting is exactly the same as yours.
Hon BARRY HOUSE: Here is where we probably diverge a little. The second motion
was for a preference for option 4- The motion was put after general discussion at the
meeting for about an hour and a half. As a tactic to focus the meeting and test the feeling
of those present, a motion was moved to indicate a preference for option 4, the university
college. That was then voted on. Different points of view exist about whether it should
have been voted upon at that stage. Eight voted in favour, seven voted against, and there
were four abstentions.
Hon John Halden: The chairman gets only a casting vote, so it is not an abstention.
Hon BARRY HOUSE: There were 21 people at the meeting, so there were six
abstentions. The figures do not quite add up. From that point the discussion revolved
around the many people who had either voted against that preferred point of view or had
abstained. Most of them indicated their general support for the concept, but they wanted
some caveats. The meeting then proceeded to clarify what sorts of conditions or caveats
they wanted attached to a university college. Just to make absolutely sure I will read out
what the meeting resolved. It states -
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While acknowledging that a University College may be the best solution, the
Local Reference Group seeks advice from the Technical Committee on the
attached concerns. It asks the Technical Committee to detail its response to these
concerns so that the Local Reference Group can finalise its recommendations.

Hon John Halden: Those minutes have been accepted, have they not?
Hon BARRY HOUSE. No.
Hon N.F. Moore: Are you suggesting somebody has falsified them?
Hon John Halden: No, I am not
Hon BARRY HOUSE: This is the record of the meeting and, as is the normal procedure,
the minutes must be ratified at the next meeting. I will certainly be supporting that point
of view. The list of attached concerns is quite extensive, and it is worth reading so that
we can fully understand that people at the local reference group did not vote for a
university college without any conditions or caveats. Some of the concerns state -

How would a University College ensure the value of obtained qualifications was
retained?
How would a University College preserve the quality of programs?
How could the University College obtain/preserve community ownership of the
programs at the two institutions (including the consultation process, public
relations)?
Identification of the problems of fast implementation or of slow implementation.
How would staffing conditions change under a University College?
- How would terms and conditions of employment be retained?

- Can staff career paths be retained to the same extent as existing?
Can a stable resource base be obtained for a University College for both sectors -
including maintaining a base quota and arrangements for a regional growth
allowance?
Governance under a University College:
- local control of academic programs;
- would there be local control of funds, courses provided, entry standards?
How can the TAFE role be preserved and expanded under a University College?
How can the University College not intimidate potential clients of access-type
programs currently available at the South West Regional College of TAYE?
Can a University College maintain ownership of assets?

Can a University College maintain the existing level of advisory and counselling
services for TAFE students?

It can be seen that by no means was the resolution reached by the meeting definitive and
certainly it was not a recommendation to the Minister. It was reported in a little article I
saw in The West Australian this morning as a recommendation to the Minister.
Hon John Halden: I spoke to somebody on that committee who advised me their
perception was that it was being referred to the Minister.

Hon BARRY HOUSE: Their perception?
Hon John Halden: Like your perception.

The PRESIDENT: Order!
Hon BARRY HOUSE: I think that is the beant of the problem. People have been
perceiving all sorts of things, jumping at shadows and creating a situation which does not
exist The committee's work is not finished yet. The reference group has gone back to
the technical advisory group, headed by Professor Stanley, for more clarification on the

[COUNCIL)11992



[Wednesday, 13 April 19941193

effect that a university college will have on this list of concerns. The general inclination
at the moment from the meeting is to move towards something like a university college
with those caveats and conditions. The process from here will be that it will go back to
Professor Stanley who will return information to the reference group in maybe two or
three weeks. The Minister has not said to any of us that he wants a recommendation by
April. May, June or whenever. There has never been a timetable for this process. Some
people are intimating there is a degree of haste, but there is none whatsoever.
Hon John Halden: I have not heard that. I am not suggesting that.
Hon BARRY HOUSE: My point, Mr President, is that the process is not complete.
Therefore, the final recommendation has not been put to the Minister. When the Minister
answered a question yesterday from Hon Doug Wenn, he said that he had no idea. I had
not spoken to him. I spoke to him later on in the night after the question was asked and
said that a final recommendation was some way off as I felt the reference group had sonic
way to go. As one who was there I can clarify the way things have evolved. The
recommendation has certainly not been made to the Minister and the process is not
complete.
HON DOUG WENN (South West) [4.25 pm]: I took in what Hon Barry House said,
and I am thankful that recommendation has not gone to the Minister yet. Today's debate
gives us local members, in particular, an opportunity to have some input.
Hon Tomn Helm: That is legitimate. Thai is politicisation of the issue.
Hon N.E. Moore: That is a stupid comment to make.
Hon DOUG WENN: I am concerned about the education system overall. When the
Minister's opening lines axe that what happens in Bunbury makes no difference to him, I
would say that if that is his attitude to Bunbury he must have it towards every other
school and education system around.
Hon N.E. Moore: Put it in context.
Hon DOUG WEWN: He made the point that it would be a disastrous day when Hon John
Halden became Minister, but with ant opening statement like that I suggest the Minister is
the number one disaster.
Hon N.F. Moore: You are misrepresenting what I said.
Hon DOUG WENN: The Minister made it very clear and repeated it.
Hon N.F. Moore: The position was put to me by the locals.
Hon DOUG WENN: I find it quite appalling that the Minister says it makes no
difference to him.
The PRESIDENT: Order!
Hon DOUG WENN: That really is a statement which says to me the Minister should
seriously consider resigning from his position. Hon Barry House made a point about the
recommendations back in 1984 and whether a university should be placed in Bunbury.
My understanding was that at that time some of those people did not want an extension
into country areas to the degree they had. I am very thankful and I know that most, if not
all, of the people in the surrounding districts of Bunbwry are also very thankful to the
then Premier Brian Burke for making that decision to build a university campus in the
Bunbury and south west district. It has been used very extensively over a period of time.
There have been a few courses people would like to have seen there. I have a daughter
who hail to come all the way to Perth to do a course. For three years my wife travelled
from Bunbury to Perth to enable my daughter to do that course. The course was put on
but unfortunately not enough homework was done on it to allow a number of people to be
able to do it. My wife heard about it when it was advertised very briefly and by the time
she had a number of young girls who wanted to do that course, the university had
dropped it. So it did not really give it a go. There may have been other courses that were
a problem. Hon Barry House made reference to the document of 1984, but the people in
the know in the department said not to go ahead. However, I am very grateful and so are
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many people in the south west to Brian Burke for taking the initiative. Some Federal
funding went into that organisation. I do not know how large it was, but at the opening
of the university a member was there representing the Federal Government.
Hon N.F. Moore: There always is, but they do not support us.
Hon DOUG WENN: I have found in the past they do not geL invited if there is no
Federal money in it. A special point was made on that day about his attendance.
With regard to the make up of this committee, I have known Mel Macpherson since 1983
when I first ran for the seat of South West Province, as it was then called. I have a huge
regard for him. He is one of the most competent people we have in the south west. I do
not always agree with his principles on mining issues, but he is one of the best
chairpersons of any committee one could find anywhere. He is State President of the
Mining Institute. One would never hear a bad word about Mal, because he is a special
person. When in Government, we made the point of never putting politicians on boards.
The Minister has put Hon Barry House on the board. He could have made this much
easier for himself if he had also appointed an Opposition member to the board. I do not
reflect on Hon Barry House's ability, because I have known him for some time.
Hon N.F. Moore: What was the committee that you chaired down there?
Hon DOUG WENN: It was nothing to do with this.
Hon N.F. Moore: Wasn't it to do with fishing?
Hon DOUG WENN: Yes.
Hon N.F. Moore: Who appointed you?
Hon DOUG WENN: The Minister at the time.
Hon N.F. Moore: Surprise, surprise!
Hon DOUG WENN: We are concerned about appointments to the board. I have no
problems with any of the people on it but if the Minister had appointed one of the local
Opposition members to the board, it might have been more balanced politically.
Hon N.F. Moore: You are so negative.
Hon DOUG WERN: I have a copy of the minutes of a meeting held at Edith Cowan
University on 21 March 1994. The current situation in section 2 is well and truly
discussed by Mr Innes, who is the director of the South West College of TAPE. It is
interesting that Ron Innes voted against the amalgamation.
Hon N.F. Moore: Can I make the suggestion that you go and talk to him about his
position because it is an interesting position that has some merit.
Hon DOUG WENN: It was interesting when he voted against the amalgamation. I made
the point to Hon Barry House that, if one takes a vote, it is binding. He commented that
the vote could always be rescinded. I point out that only the motion can be rescinded, not
the vote. He did not say that the motion had been rescinded, even though a number of
people voted against it and abstained from voting. I would have had grave concern about
continuing with it until further research had been carried out.
Hon Barry House: The motion was developed from there to reach a final resolution at
the meeting.
Hon DOUG WENN: But people were voting against it all the way down the line.
Hon Barry House: It is the wrong meeting.
Hon DOUG WENN: According to these minutes, that is what occurred.
Hon Barry House: It is the wrong meeting.
Hon DOUG WENN: It does not matter. Were the minutes ratified?
Hon Barry House: Yes. They are the minutes of the first meeting.
Hon DOUG WENN': Well, unless parts of the minutes were rescinded, they are binding
minutes.
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Hon Barry House: What date is that?
Hon DOUG WENN: It was 24 March.
Hon Barry House: We are talking about a meeting last Monday night.
Hon DOUG WENN: That is right, which has not been ratified. The member said that
himself.
Hon Barry House: The minutes of 24 March have been ratified but chose on Monday
night have not been ratified. It is a different set of minutes from what you are talking
about.
Hon DOUG WENN: Not at all. I have the minutes of that meeting so that I can make a
point of what the committee put forward. Section 2(d) states -

As a consequence of the Act, TAFE lecturing staff conditions of service will
change.

It is interesting to note that it states that enterprise bargaining will be considered. The
Minister spoke about collocation of the two institutions. I would have thought that, after
the debacle of the attempt to collocate the two hospitals in Bunbury, the Minister would
have thought more seriously about that. We could be heading towards a disaster. I
wonder whether the effort to collocate those institutions is to try to get the staff at the
university into enterprise bargaining, as well.
Hon N.F. Moore: You should read the Federal Government's requirements in respect of
the funding of tertiary education.
Hon DOUG WENN: I note that, when referring to a tabled chart indicating intakes
versus total enrolments in the last nine years, Associate Professor Clift made the point
that it appeared that the Bunbury campus was entering a period of decline. Hon Barry
House made the point that a decline was already on the way, but Associate Professor
Clifi said that the campus is just entering a period of decline. It is a concern of which we
should all be aware, but at present the university is keeping its numbers up fairly well.
As to the decline in numbers, the question was asked: Why do students further away
from Bunbury not attend university in the region?
Hon John Halden: It may have been reasonable that that be discussed in the discussion
paper.
Hon DOUG WENN: I thought that it was.
Hon John Halden: Only the numbers; it does not talk about how to resolve it.
Hon DOUG WENN: When I visited the smaller campuses in the area, students made the
point clearly that the reason they were arguing to have courses closer to their towns - I
refer basically to Busselton - was the poor transport system. Some of them were senior
citizens who had taken up a course to fulfil their goals in life, but many were young
people. Unfortunately, the bus system did not coordinate with the courses that were
being run. The students either were not able to get to the campus on time or bad to hang
around for hours after the class to wait for a bus. Perhaps the university staff could
consult the people who run the bus services in an endeavour to provide a better transpont
facility.
A comment was made on the condition of the TAFE college. Facilities are inadequate.
When the college was first built, I wired it for telephones. As extensions were added
over the years, I extended the telephone system throughout the building. It is an old
building which was constructed in the early 1970s. It still has the 1970s design which
does not allow for extensions to be made easily. Instead of additions being made to
buildings, new buildings were constructed. The college should be upgraded, which I am
sure will occur in time.
As to the fourth plan of action, it was noted that there was widespread concern among
staff and students about organisational change, which needed to be resolved as soon as
possible. That is fair enough when there is so much concern. If the Minister wants to see
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some people who are concerned in Bunbury and the surrounding district, he should visit
Bunbury Hospital. We thought that the problem had been resolved and that the
collocation system had gone away. However, Hon David Smith said, "Watch this space.."
We now find that he was absolutely right, that the collocation system is on the way back,
I know of a number of people who have become ill over the uncertainty of their future at
the hospital. One can understand their apprehension about their future.
It is interesting also to note that the majority of the people who voted against the system
that the Government is trying to introduce were from the university campus and the
TAFE college. As they are the ones who will have to enforce future decisions, the
committee should reconsider the matter. I ask Hon Barry House when these
recommendations will become public.
Hon John Halden: I think they might be now,
Hon DOUG WENN: When was it intended they become public? I know some people in
the south west are asking for a copy of this document. If copies are available I intend to
obtain some and make them available to them. There is grave concern in the south west
at the moment about where this action is heading. With those few words I support the
motion.
HON JOHN HALDEN (South Metropolitan - Leader of the Opposition) [4.40 pm]: I
refer to the comment during the Estimates Committee debates by the departmental person
representing the Minister for Education who said that the idea is that Edith Cowan
University Bunbury campus develop a new arrangement with the South West College of
TAFE; the feeling was there ought to be an opportunity to see how the Kalgoorlie
proposal worked out before proceeding with Bun bury.
This is not a new proposal worked out with this committee. Quite clearly, as 1 said
originally - I think you must acknowledge, Mr President - I was prepared to not be totally
cavalier in my comments, but to check the veracity of what I was told. I said that if I had
been told something that was wrong I would come back and correct it. I did exactly what
I said I would do. I checked, and the information I received was exactly what I originally
told the House; that was, the proposition was the same as that referred to by Mr Durston,
I presume on 28 October last year.
Hon N.F. Moore inteujected.
Hon JOHN HALDEN: I have read it; it is in Hansard Surprisingly it was the
proposition accepted by that committee. The concerns I raised were: Three meetings
were held; the first meeting discussed the introduction and terms of reference; the second
meeting discussed a paper, and the third meeting put forward - I am quite happy to use
the words of Hon Barry House - "a preferred option" or recommendation, call it what one
likes. A total of three meetings were held to discuss a $40m capitai investment in
Bunbury. That sort of attention is not appropriate. This matter would not have become a
public discussion; the only reason this is public now is because people became concerned
and brought it to my attention, in response to which 1, of course, brought it in heme.
Several members interjec ted.
Hon JOHN HALDEN: This Minister may cry Crocodile tears and try to denigrate me as
he did with the school hit list when released, about which he was never happy. He tried
to berate me in exactly the same way with the amendments to the Education Act
regulations. What did a committee of this and the other House say? It said I, not the
Minister, was right. The negative person in this place is the Minister.
Hon N.F. Moore: You are so negative and disruptive to the system.
Hon JOHN HALDEN: I am sorry if I disrupt the inister's system. Think of an
Opposition being so compliant that it would do whatever the good Minister wanted! if
he thinks for one second I will be compliant to his whims, he should think again long and
hard.
Hon N.F. Moore: You should think how it is affecting your vote, because people are
absolutely appalled.
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Hon JOHN HALDEN: Hon Norman Moore can talk to whom he wants and I will talk to
whom I want. The Minister can make chose personalised attacks on me and say the
things he has just repeated;, but the realities are, quite clearly reinforced by Hon Barry
House, chat this committee was working behind closed doors towards a position
advocated in October last year.
Hon N&F. Moore: That is a joke.
Hon Barry House interjected.
Hon JOHN HALDEN: The Minister talks about "the community' being 18 or 21
people - the number on the cornminee.
Hon N.F. Moore: You should have been here for the resc of my speech, rather than
making phone calls; you would have heard cte next step.
Hon JOHN HALDEN: I anm glad I was not; [heard the next step. It was weU thought ouc
in the last three hours, since I gave the Minister notice of this motion. The realities are
chat this process is going down a path that is very convenient to the Government of the
day. After only three meetings a recommendation has been put forward with a "preferred
option". The Government has not considered the structural implications of what it will
do to improve education delivery in Bunbury, nor has ic consulted with industry, the
community, or other educational inscitutions. Nonetheless, this Minister accused me of
having the temerity to raise this issue. There is no temerity involved in this matter. It is
nothing but commonsense for any Opposition co debate publicly, in the community
interest, information of this sort, the veracity of which has been confirmed by a
Government member. The Minister's proposals have been developed since 12.30 this
afternoon when he received notice of the urgency motion. As happened in relation to
school closures, his response was a reaction to the Opposition's gaining information the
Minister thought it should not have. That is what he wanted.
Hon N.F. Moore interjected.
Hon JOHN HALDEN: Absolutely; the Minister would like it to be. He wanted the list
of people. I know what he would do with those people. It is more than appropriate chat
this matter be raised by way of an urgency motion. The explanation given by the
Minister for Education is far from adequate. The proof of the matter is in the records of
those minutes. There was no consultation. The Minister was going down a path that had
been outlined in October last year.
Hon Barry House: Are you implying chat the minutes are not correct?
Hon N.F. Moore: You suggested before they had been falsified.
The PRESIDENT: Order!
Hon JOHN HALDEN: I am not implying that. The only implication I made was when I
asked whether the minutes of the last meeting had been ratified. Thac was a perfectly
legitimate question. The answer was no and I accept that. No other aspersions were cast.
The Minister for Education may be paranoid and may have another conspiracy in his
mind, but ic was a perfectly legitimate question. The member for South West Region
should be very clear that I was not making that implication.
Hon N.F. Moore interjected.
Hon JOH4N HALDEN: The Minister is hopeless. One must forget about the Minister for
Education because he is pretty irrelevant to most situations.
Hon N.F. Moore: A devastating comment Mr Halden!
Hon JOHN 1-ALDEN: The only devastating thing is that the Minister has been caught
again.
Hon N.F. Moore: Those are the comments that denigrate this Chamber.
Hon JOHN HALDEN: lamn devastated by that comment!
The Minister started out by saying this was a situation similar to that in K~algoorlie and
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that the member for Kalgoorlie, Hon Ian Taylor, supported a similar process. He did.
The Minister then outlined how the community had been involved and what had taken
place, and that it had accepted that proposition. The consultation process was
particularly reasonable. I am saying the Minister should do likewise on this matter, he
should not play games.
Hon N.F. Moore: That is what is happening now.
Hon JOHN WALDEN: I know he is. Issues must be discussed with the community. It
must know the implications of changing Edith Cowan from a university to a university
college. If that is perceived as a downgrading of status will it mean funds will be more
difficult to obtain?
Hon Barry House: That is exactly what our process is about,
Hon JOHN HALDEN: Wilt it be possible to recruit qualified staffl Many other issues
must be addressed. The difference between what Hon Barry House and I are saying is
that the Government is considering this situation, but I believe it should be an open
discussion in the community - which is not 21 people on a committee. It is a vital issue.
I live near Curtin University. If this were a proposition for Curtin, I would advise my
Government to get out on the swreets and tell people what was taking place and what
would be the implications. I would advise it not to be perceived in any way to be doing
things behind closed doors, legitimately or illegitimately.
Hon Barry House: The reference group's input to the Minister may be put to the wider
community.
Hon JOHN WALDEN: Hon Barry House has made another good point. I presume the
terms of reference were supplied by the Minister?
Hon Barry House: Yes.
Hon JOHN HALDEN: No doubt chose terms of reference did not involve the concept of
wide community consultation. But they should; that is the very point. When we go
down this road, if we want to be successful, we have no choice but to be totally open,
because if we are not, at the end of the day we will get our fingers burnt. I assume that
when the Bunbury campus first started, it was a college of advanced education, and by
virtue of that status it had some autonomy with regard to its management structure. That
is a different perspective from what it is now. It had a degree of autonomy to start with,
but because of its status now as part of Edith Cowan University -

Hon Barry House: That is part of the problem.
Hon JOHN HAL.DEN: The member. and I both agree about that. Before the commniutee
looked at the five options in the discussion paper, it might have looked at a sixth one;
namely, the role of Edith Cowan University with regard to this campus. There could
have been a sixth option, but there was not. It would not have taken too much
consultation to reach that sixth option, because it is painfully obvious. I concede that that
option might have been rejected later and preference given to other options. However,
the fact that a sixth option was not considered demonstrates that this document, in which
recommendations were made, is a limited document, with only five recommendations.
We do not see a sixth, seventh, eighth, ninth or tenth option. We definitely do not see a
decision or recommendation that reflects that
Hon Barry House: We actually posed other options after the first amendments which
were discussed at our second meeting, such as a fully independent university, such as
selling it off -
Hon JOHN WALD)EN: I mentioned that, but after three meetings the committee made a
recommendation.
Hon Batty House: It was not a decision.
The PRESIDENT: Order! I said to members earlier that interjections would not be
tolerated, and I asked members to read the standing order at t afternoon tea suspension.
Obviously members did not read it. I am getting sick and tired of members totally
ignoring the Chair, and I will put some action into effect in a minute. Hon John Halden
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is causing half of it by continually discussing the matter with individual members instead
of addressing his comments through the Chair to the whole of the Chamber.
Hon JOHN HALDEN: Mr President, I concede your point that I am causing that
problem, and I must say I prefer to deal with Hon Barry House rather than the Minister
because at least he is rational.
The PRESIDENT: Order! I do not want you to do that.
Hon JOHN HALDEN: Mr President, I understand standing orders and I accept your
advice.
Clearly, one would have to ask, based on the concerns that have been expressed and the
fact that seemingly the committee did realise that there were other options, why did the
committee make a decision about the first option at this early point? Why was it
necessary to lock into the university college model, be it with concerns and variations? I
do not know the answer to that, but I am suspicious, based even more so on what I have
heard today, that there was a departmental vested interest in pushing - as was quite
clearly said last October - the concept of a university college. The people involved in
that committee, departmental representatives and others would be aware of that position
in the department, and clearly they would have significant input into that decision. I
cannot understand for the life of me why at this point any position would be adopted if
one were to believe the Minister that all of a sudden this process would be elongated and
far different. My view now is that it was a decision made some time after 11.30 pm.
However, it is a decision that is far better than what was perceived by me and others to be
the situation prior to 12.30 pm. We accept that, and we will watch the Minister
particularly closely with regard to his maintenance of the idea of community consultation
and wider and more detailed discussion about this matter by the committee and the
community. However, the point I have raised obliquely a number of times in my
response is that I get the impression from what the Minister has said that the community
is represented and the community is this 21-odd people. That is not the community. The
community is those people who have some commonality or interest in the south west
with regard to this issue, and they need to be involved in this matter. If the Minister
wants to continue to denigrate me for bringing into the public arena matters that I believe
are of public importance and for disclosing what is happening behind closed doors, he
can do so, but I will continue to do that. This matter should be in the public arena. The
Minister has again demonstrated his reluctance to consult. It is important that this issue
be resolved. It needs to be addressed in such a way as to ensure the viability of further
education in the south west of this State. I hope that the Minister's words about his
perception of what my purposes are in this matter will not colour the necessity for him to
consult more widely with the community and to be more open and honest with the
community with regard to this important matter.
Motion, by leave, withdrawn.

STANDING COMMITTEE ON CONSTITUTIONAL AFFAIERS AND
STATUTES REVISION

Sixth Report
Hon M.D. Nixon was granted leave to present the sixth report of the Standing Committee
on Constitutional Affairs and Statutes Revision in relation to a petition concerning
opposition to the export of iron ore through the Port of Esperance, and on his motion it
was resolved -

That the report do lie upon the Table and be printed.
[See paper No 1264.)

Seventh Report
Hon M.D. Nixon was granted leave to present the seventh report of the Standing
Committee on Constitutional Affairs and Statutes Revision in relation to a petition
concerning the closure of the Wittenoom townsite, and on his motion it was resolved -
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That the report do lie upon the Table and be printed.
(See paper No 1265.1

GOLDFIELDS GAS PIPELINE AGREEMENT BILL
Committee

The Chairman of Committees (Hon Barry House) in the Chair Bon George Cash (Leader
of the House) in charge of the Bill.
Clause 1: Short title -
Hon TOM HELM: I will use this clause to reinforce the view put by the Opposition
yesterday. So that there is no confusion, I must emphasise that the goldfields gas
pipeline is a welcome event for the north west. We have waited a long time for it.

[Questions without notice taken.J
Hon TOM HELM: I do not think the Opposition's support for the pipeline can be
emphasised enough. This is the place and the time to facetiously ask why the Pilbara is
not mentioned in the short title. Why is it the goldfields pipeline? We know it is going
to the goldfields, but the short title does not indicate from where the gas is coming or the
important pant the Pilbara plays in this agreement.
Hon P.R. LIGHTFOOT: I will reiterate and perhaps expand on the suggestion that
Hon Doug Wenn made last night, and repeated several times, that he was convinced that
this proposed pipeline should come from Karratha in a straight line to Kalgoorlie.
Hon Doug Wenn: Hon Ross Lightfoot knows what I meant. They want the straightest
route, but if they want to make detours they will.
Hon P.R. LIGHTFOOT: I know what the member meant because he repeated it several
times, but it is impossible with that sort of terrain to do as he suggested. It is often
disappointing when Hon Doug Wenn's contributions to debate are statements that are
either irrelevant, ill-informed or misleading, and in some cases all three.
Hon Mark Nevill: Do you think he was allowing for curvature of' the earth or a strict
straight line?
Hon P.R. LIGHTFOOT: That is the sort of statement I expect from Hon Doug Wenn;
that is irrelevant too.
Hon Mark Nevill: Your proposition is a nonsense.
The DEPUTY PRESIDENT: Order!
Hon P.R. LIGHTFOOT: It is a nonsense proposition to say the pipeline could go in a
straight line, even if that were desirable in trying to shorten the length of the pipe. The
whole idea of the pipeline is to take in as many potential customers along that 1 400 km
length as possible. Even if that were not the case, and economics did not play a part in
this, that terrain is so rough and rugged that it is almost impossible to bring a pipe along a
route front the Pilbara to Kalgoorlie in anything resembling a straight line. The pipeline
is designed to attract as many customers as it possibly can to amortise the cost of the
pipeline.
Hon Mark Nevili: It should have a few murals on it.
Hon P.R. LIGH-T.FOOT: That means taking into consideration in the Bill the option for
BHP, whose wholly owned subsidiary Mt Newman Mining Co Ply Ltd needs to fulfil
certain conditions of, and undertakings to, this Government.
Hon Mark Nevill: It is BlIP Minerals Ltd.
Hon P.R. LIGHTFOOT: It is a subsidiary of ElHIl. Without that it could not meet those
commitments.
The other thing to remember is that for too long people in the bush have been deprived of
what people in this highly urbanised State of Western Australia take for granted. if we
can bring gas to people in the bush, to places like Wiluna, Leinster, Agnew, Leonora,
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even Laverton, Menzies and other settlements and mining projects along the way, that is
precisely what we should do, subject to the economic feasibility of that planned route.
One other important aspect is that the Pilbara is subject to land claims under the
Commonwealth native titles legislation. It is possible that some of the existing
easements, such as stock routes, one of which runs from Halls Creek to Wiluna, could
facilitate the laying of the pipeline from the Wiluna section to Kalgoorlie. If my memory
is right, tlhat stock route was set aside in the latter part of the last century.
Hon Mark Nevill: If you drove the cattle down one side of the pipeline you could even
stop them wandering off!
Hon P.R. LIGHTFOOT: That is a wonderful contribution. The only point [ can see in
that is the one on top of the member's head.
Several members inteijected.
The DEPUTY CHAIRMAN: Order! The member on his feet will address his comments
to the Chair and members opposite will stop interjecting.
Hon P.R. LIGHTFOOT: There are considerations other than the straight line concept of
point A to point B. That is not to deny that the people of Kalgoorlie need a facility of
this sort. They do. They should have enjoyed it years ago. They have earned it.
Billions of dollars have come out of Kalgoorlie in gold - not exclusively, but
predominantly - and other minerals and very little has been returned. It seems that if any
money is to be spent on any facility that enhances the lifestyle of Western Australia it is
spent in the urban area of Perth. Very little is dispersed in the areas in which it is earned.
People in Kalgoorlie, the goldfields, the Pilbara and Kimberley environments know only
too well the hardships.
Hon Mark Nevill: We hope a reflection of your sentiment is shown in the Budget.
Hon P.R. LIGHTFOOT: I certainly hope it does too, and if I had anything to do with the
Budget, Mr Chairmnan, [ certainly would have a bias towards spending money on people
in the goldfields and similar environments. They have been denied too long.
Hon Mark Nevill: You have our support to get into Cabinet.
Hon P.R. LIGHTFOOT: I hope facilities in this Bill allow - and perhaps the Minister
could say whether it is so - for pastoralists to junction in to the pipeline and take off gas if
that were appropriate, and for other areas such as smaller towns than Wiluna. Although
people may ask whether we can get towns smaller than Wiluna, I can assure members
there are in that area of Australia. People in the hinterland between Karratha and
Kalgoorlie need assistance and their quality of life raised, as well as people in Kalgoorlie.
That is not to deny the people in Kalgoorlie, they deserve consideration. I trust that the
proposed facilities will be expedited by bilateral support in this Chamber.
Hon GEORGE CASH: Hon Tom Helm asked why the word "Pibara" was not included
in the short title. The short title states that this Bill may be cited as the Goldfields Gas
Pipeline Agreement Act 1994. The long title of the Bill reads -

AN ACT to ratify, authorize the implementation of, and give effect to an
agreement between the State and Wesminco Oil Pty. Ltd. and others in relation to
the development of a gas pipeline from the North-West of the State through the
inland Pilbara region to the Goldfields region, and for related purposes.

The Pilbara is recognised. It is unlikely that Hon Tom Helm as a member representing
that area will ever let us forget the Pilbara.
Clause put and passed.
Clauses 2 to 4 put and passed.
Clause 5: By-laws -
Hon TOM HELM: I move -

Page 3, lines 6 to 9 - To delete paragraph (d).

'-4
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I am advised that this amendment will not necessarily affect the Premier's ability to sign
this agreement on behalf of the people of this State. As a long sewving member of the
Joint Standing Committee on Delegated Legislation I explained yesterday that this
Chamber and the other place have a responsibility to see that subsidiary legislation is
subject to scrutiny and, if necessary, disallowance. Clause 5 must be read in conjunction
with clause 21 of the schedule. Clause 5(d) states that regulations and by-laws must lay
upon the Table for six sitting days. However, because section 42 of the Interpretation
Act 1984 no longer applies, we as members of Parliament are not allowed to do our duty
and disallow those regulations. Clause 21 of the schedule is quite clear about the sorts of
things this place is allowed to do. The only reason clause 5(d) would be necessary and
those by-laws and regulations would not be disallowed is that clause 21 of the schedule
was flawed in some way.
I understand the importance of this development - its cost and the capital investment
involved - and its commercial confidentiality, and also the confidentiality between the
third party who may want to tap in to the pipeline or be part of the development
somewhere downstream. Our duty as legislators is to make comment and, if necessary,
disallow matters of a legislative nature. There is no point in having Acts of Parliament or
instruments that cannot be controlled by members in this place. It worries me a lot.
Although the Minister pointed out two agreement Acts that were subject to the
Interpretation Act 1918, which contains a similar clause to that in the Interpretation Act
1984 to which clause 5(d) refers, the reason they exist is that our forefathers said that we
needed to take regard of legislation in all its forms. If a need exists to have some
regulations, by-laws and orders that should not be disallowed in this place, a specific part
of the Act should not have a blanket effect and stop all regulations and by-laws from
being scrutinised.
I can understand why confidential regulations should exist for the third party and
downstream operators in the pipeline project. However, those specific instances should
be clear in their intention. We would be sadly failing in our job if we allowed this
agreement Bill to be passed without deleting this paragraph. I am not suggesting that the
draftsman of the individual regulations and by-laws should not be able to ensure that
those confidential by-laws and regulations remain confidential; there may be a case for
that. However, I strongly ask members to support this amendment.
Hon GEORGE CASH: Section 42 of the Interpretation Act deals with the laying of
regulations, rules and by-laws before the Parliament, and their disallowance. Section
42(l) of that Act states -

All regulations shall be laid before each House of Parliament within 6 sitting days
of such House next following publication of the regulations in the Gazette.

It appears from the amendment moved by Hon Tom Helm that he also intends to delete
those wordt. That would cut directly across everything he said last night and today.
There is no need for these by-laws to be laid before the Parliament and be subject to
disallowance. The provisions of clause 5 are standard in many agreement Bills which
have been introduced into Parliament by Governments of all persuasions. I will talk
about the agreement contained in this provision in a few minutes because it covers a
number of Acts. Hon Tom Helm said that I mentioned two Acts last night. If I
mentioned two last night I will mention 12 today.
The by-laws referred to are not by-laws in the public sense. I went into that last night.
They affect only third parties who enter into commercial contracts for gas transport with
the joint venturers, as they relate only to access to and use of the pipeline. In these
circumstances it is not n ecessary for the Parliament to disallow what would be
commercial agreements between the pantics. Clause 5(d) in its present form provides for
the tabling of by-laws in each of the Houses of Parliament. Hon Tom Helm apparently
wants that deleted as well. Clause 5(e) states that by-laws may be altered and repealed in
accordance with the agreement. Hon Tom Helm referred also to clause 21 of the
schedule which relates to by-laws. That clause has a number of special provisions
designed to protect the viability of the anticipated $400m investment of the private sector
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developers in what will be an important State infrastructure. It should be noted that the
approved proposals and the other provisions of the agreement may provide an adequate
basis for the success of the commercial operation of the pipeline and by-laws may not
need to be made at all. Hon Tom Helm asked whether I could identify any other
agreement Acts which had by-law making provisions. There are two of recent vintage
which were voted for by Hon Tom Helm. They set aside section 42 of the Interpretation
Act 1984. One was the Iron Ore (Channar Joint Venture) Agreement Act 1987. section 5
of which contains the words to which I have referred. Another Act Hon Tom Helm voted
for was the Western Mining Corporation Limited (Throssell Range) Agreement Act
1985, and once again section 5 is the relevant section. Other agreements also set aside
section 36 of the Interpretation Act 1918, and the following Acts can be cited as setting
aside by-law making provisions: The Iron Ore (Mount Newman) Agreement Act 1964,
section 4; the Iron Ore (Hamersley Range) Agreement Act 1963, section 4; the Iron Ore
(Mount Goldsworthy) Agreement Act 1964, section 5; the Iron Ore (Robe River)
Agreement Act 1964, section 4; the Iron Ore (Wittenoom) Agreement Act 1972, section
6; the Iron Ore (Mount Bruce) Agreement Act 1972, section 4; the Dampier Solar Salt
Industry Agreement Act 1967, section 4; the Leslie Solar Salt Industry Agreement Act
1966, section 4; the Evaporites (Lake McLeod) Agreement Act 1967, section 5; the
Shark Bay Solar Salt Industry Agreement Act 1983, section 4; the Nickel (Agnew)
Agreement Act 1974, section 4; the Diamond (Argyle Diamond Mines Joint Venture)
Agreement Act 1981. section 4; the Uranium (Yeelirrie) Agreement Act 1978, section 4;
and the Wood Chipping Industry Agreement Act 1969, section 4. That list shows that at
times provision is made to set aside the by-law making provisions of section 42 of the
Interpretation Act, or in older times, section 36 of the Interpretation Act 1918. 1 know
what Hon Tom Helm is referring to, but he is talkdng about a much broader issue.
Hon Tom Helm: Do you know why some do and some do not?
Hon GEORGE CASH: In general terms agreement Acts relate to commercial
arrangements between parties to the agreement. Other regulations tabled in this House
generally have an impact on the general public.
Hon E.J. Charlton: They are imposed.
Hon GEORGE CASH: By-laws under this Act can be imposed on other parties, but they
are commercial arrangements. We are talking about a $400m investment. If this
Parliament is to have the power to disallow arrangements made between various parties
then quite clearly the joint venturers will not invest the son of money often involved. As
I have said, these are very much commercial arrangements between the various parties.
Accordingly, we cannot support the deletion proposed by Hon Tom Helm. I know what
he is getting at, but it does not apply to this legislation.
Hon TOM HELM: Let me make it clear for the record. I am not taking this up as a
political issue. I hope nobody thinks I am. The Opposition supports this whole Bill.
Hon George Cash: If the Bill is not agreed to in its present form, quite clearly the joint
venturers will be entitled to review their position. In political terms it has a big effect.
Hon TOM HELM: I have listened to the Minister and I cannot help but agree that unless
there is some protection for the people whom he says clause 5(d) is there to protect, it
would be a different kettle of fish. The Iron Ore (Marillana Creek) Agreement Act
involves hundreds of millions of dollars - not as many as the pipeline but a substantial
amount - and it does not have that provision in it. Partners and companies are involved in
this, other than the joint venture partners and the State. I am not trying to be obstructive,
but I do not understand why some Acts allow this and some do not. I take the Minister's
word that there are Acts I have voted for with a need for a blanket coverage of
regulations. As much as the Minister is right in pointing out the need to cover those
commercial and confidential regulations and by-laws under clause 5(d) and the
provisions of the Interpretation Act, what is to stop there not being regulations and by-
laws of a blanket nature? If we let this go through, what is to stop the joint venture
partners and the Minister publishing a by-law for occupational health and safety, for
example?
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Hon E.J. Charlton: Because it is not in the agreement.
Hon TOM HELM: The proposed regulations are not in the agreement. That is why there
is a need to publish regulations. Can the Minister say why some agreement Acts have
that provision and some do not? Why do some have the provision for individual
regulations that affect what one needs to protect and why can they not be published with
a proviso that they cannot be disallowed?
Hon GEORGE CASH: Hon Tom Helm might care to look at clause 21(1) of the
schedule. We went through this last night, but 1 will repeat it in part. It states -

The Governor in Executive Council may, upon recommendation of the Energy
Minister, make, alter and repeal by-laws relating to terms and conditions for
access to and use by Third Parties of the Pipeline ...

Those are the critical words. They are the matters we are dealing with, not matters which
impinge on the public at large but which relate to third party arrangements with the joint
venturers. I believe the Marillana Creek Act relates to the operation of railways.
Because the regulations in that Act go wider than just third party arrangements and
impinge on the public interest, they will be the subject of disallowance in this Parliament.

Sitting suspended from 6.00 to 730 pm
Hon TOM HELM: Clause 21 (1) of schedule 1, which is referred to in clause 5(d) of the
Bill, states -

The Governor in Executive Council may, upon recommendation of the Energy
Minister, make, alter and repeal by-laws relating to terms and conditions for
access to and use by Third Panies of the Pipeline which incorporate and are in all
material respects consistent with the approval proposals ...

Prior to the dinner suspension, the Minister indicated that that subclause was the reason
that the by-laws and regulations should not be able to be disallowed. I draw the
Minister's attention to clause 21(2) of schedule 1, which provides -

In the event of uniform laws or subsidiary legislation being promulgated for
petroleum and gas pipeline operation in Western Australia then, subject to
subclause (3) ...

I voice my concern again at the inability of members of Parliament to disallow
regulations or by-laws. In the course of this Parliament, I will demonstrate the danger
that the Government in Western Australia will encounter - as will occur with every other
State and Territory - in welcoming uniform legislation. We have demonstrated a
bipartisan approach to uniform legislation so that all Australians will be subject to similar
laws, but we have not considered adequately subsidiary legislation. That is a problem
that may be created in clause 2 1(2) of schedule I because we have no ability to disallow
regulations under uniform legislation. As legislators, we are restricted from scrutinising
or having anything to say about subsidiary legislation. It flies in the face of what
legislators throughout the nation are doing and what commissions are saying about the
accountability of Executive Government.
There is a grave danger that Ministers, chief executive officers and other authorised
persons will be able to introduce subsidiary legislation which will have all the power of
law, whether it relates to individuals or to people collectively. Those laws will have the
same weight as any other law but members of Parliament will not be able to scrutinise or
have any input into them.
Hon Reg Davies: In fact, they could have more weight because they could bring in
money type regulations, whereas we in the upper House cannot.
Hon TOM HELM: Yes. As well, members would be aware of the Henry VIII
regulations that give subsidiary legislation more power than the enabling Act. The
danger is that we may end up with regulations and by-laws which will have more power
than is provided in the Act. I am not saying that is the case in this instance. I hope that
the Minister, whoever it may be, will use commonsense and we will not be faced with
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that problem. However, the matter must be brought to the Minister's attention. I
foreshadow that, as a member of the Joint Standing Committee on Delegated Legislation,
I will ask the committee to put on its agenda an inquiry into the use of clauses such as
this in legislation that may come before us. I ask the Minister to address the matters I
have raised relating to clause 21(2) of schedule 1.
Hon GEORGE CASH: With clause 21(2), as Hon Tom Helm has pointed out, in the
event of uniform laws or subsidiary legislation being promulgated, after the expiry of two
years the by-laws which were previously agreed to expire. However, clause 21(2) is
subject to the qualification in subclause (3) that there is a need to show that the subsidiary
legislation referred to is likely to have a material adverse effect on the legitimate business
interests of the joint venturers. In simple terms, it says that subclause (2) is subject to
subclause (3), and the cessation of the by-laws should not prejudice the commercial
position of the joint venturers.
Amendment put and negatived.
Clause put and passed.
Clause 6 put and passed.
Schedule I -

Hon GEORGE CASH: During the second reading debate questions were raised about a
number of separate clauses of schedule 1. Firstly, I will address the questions raised by
Hon Mark Nevill about clause 8, which relates to initial customers. During the debate, he
commented that clause 8(l) provided that the joint venturers not be obliged to charge
each other or to pay tariffs as part of their portion of the initial committed capacity and
that there were different rules for third party initial customers. The member is correct.
Clause 8 provides the joint venturers with considerable flexibility to assist in their
endeavours to establish the project. However, clause 8(2)(b) ensures appropriate
consideration of the principles that were utilised by the joint venturers in inviting third
party use of the pipeline and in seeking to negotiate initial committed capacity with third
parties. The Minister's approval is required for the means of inviting third party
participation and the principles to be involved.
I refer to clause 8(2)(c) regarding binding commitments. A question was asked in
relation to the caveat regarding suppliers or customers. This provision in the agreement
ensures protection for the joint venturers in relation to their commitments under the
agreement to invest in the initial pipeline size referred to in clause 9(5) which may be
affected by a requirement to provide for all initial committed capacity. It was seen as
appropriate to prevent customers attaching caveats to their contract with the joint
venturers allowing them to withdraw portion of the initial committed capacity, leaving
the joint venturers committed.
Clause 8(3)(b) refers to the binding commitment of 10 years or more about which Hon
Mark Nevill raised questions. He also questioned that matter in relation to gold mine
needs which may be for a shorter term. It is recognised that the joint venturers will
require a reasonable period of contract in relation to their commitment to invest in initial
pipeline size to provide sufficient assurance regarding amortisation of what is a
considerable investment. Shorter term gas transport needs can readily be accommodated
within the compressible capacity required to be provided in conjunction with the initial
pipeline size. I am referring there to clause 9(5)(d).
Hon MARK NEVILL: The other matter I think I raised concerned clause 8(l). Is there a
tariff for access? We know there is a tariff for transmission services.
Hon George Cash: Only for the connection cost.
Hon DOUG WENN: I refer to clause 9(6) of schedule I where it states that no person
shall be able to find out any information under the Freedom of Information Act. To what
degree would that be enforced? I understand financial confidentiality would prohibit
information release to a degree. However, would information be available on
environmental issues or otherwise?
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Hon GEORGE CASH: It is necessary to refer to section 35 of the Freedom of
Information Act itself. I covered this matter during the second reading speech. The
clause does not provide blanket provision preventing the Freedom of Information Act
applying to the agreement and to the financing of the pipeline. Although the joint
venturers are concerned about protection of sensitive commercial information, they are
required to provide access to the Minister in respect of that information under the
provisions of the agreement to ensure that the Minister has appropriate information
transparency relative to decisions that he would be required to make under the agreement.
Clause 9(6) assures the joint venturers that they will be referred to where information is
sought under the P01 Act, including requests by State agencies. Section 35 of the F01
Act provides for an agency to make application to the Commissioner of Information to
waive such referrals normally required under sections 33 and 32 in certain circumstances.
The circumstances are recognised in section 35, where it would be unreasonable to
require the views of a large number of third panies or where a document to which access
is sought does not contain matters which are exempt. As this latter provision involves a
judgment or decision on this matter, it is provided for in clause 9(6) of this Bill where the
assurance to the joint venturers is provided in respect of that.
Hon TOM STEPHENS: That was a rather long and complicated answer to the question.
Will the Minister circulate a copy of that so that my colleagues can examine it while I am
raising another matter? Under which clause is that provision referred to in the second
reading speech; that is, that the provisions of the agreement also allow, because of the
strategic nature of this project, for the State to meet any cost of compensation that may
arise under the Commonwealth Native Title Act 1993?
Hon George Cash: It is under clause 26 on page 40.
Hon TOM HELM: I have some concerns about clause 9(6) regarding the Freedom of
Information Act. I am sorry that I have not read the advice the Minister circulated. I
think the Minister will agree that that clause looks like a case of overkill. There are
sections within the Act which could be referred to which will give that confidentiality to
which those joint venture partners are entitled. A coverall is being used already by
departments and agencies of the State in that information cannot be released because it is
not in the public interest. Why is it so important to have such a clause in this Bill when
sections 32 and 33 of the Freedom of Information Act apply? If those sections of Act
were referred to in this agreement Bill would it suit the needs demonstrated by the
Minister? The Bill states that no agency of the State shall be permitted to make any
application. Does that preclude ordinary citizens, a member of Parliament, or a person
acting on behalf of an agency from making an application for information under the
provisions of the Freedom of Information Act?
Hon GEORGE CASH: I refer members to clause 9(6) of the schedule on page 18 of the
Bill. Under section 35 of the Freedom of Information Act the commissioner has the
ability to waive the requirement to consult. The whole idea is to ensure that there is
consultation in accordance with sections 32 and 33 of the Freedom of Information Act
and they are not overridden by section 35. Therefore, section 35 is not to apply in respect
of information. Sections 32 and 33 are the operative clauses.
Hon Tom Helm: What about the individual?
Hon GEORGE CASH: That is covered by section 32.
Hon TOM STEPHENS: Hon Tom Helm referred me to page 40 for the answer to my
question, but I cannot find the reference. Perhaps the Minister can assist me
Hon GEORGE CASH: If the member takes the hint from me, he should try page 27. 1
now refer members to clause 9(5) of the schedule. This clause was dealt with in the
second reading debate by Hon Mark Nevill and it relates to the initial pipeline size. The
question posed by Hon Mark Nevill was whether the pipeline size quoted in this clause
was a minimum in view of the opening words of the clause - unless otherwise agreed by
the Minister. These words were included to provide for the possible risk of BHP
withdrawing from the project if the timetable for the goldfields gas pipeline was
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signif'icancly delayed. BlHP has advised it must make a firm decision by 30 November
1994 on whether Newman's power requirements will be met by the Pilbara energy
project or the goldfields gas pipeline project.
Hon TOM HELM: My next question refers to clause 11(2) of the schedule of the Bill
under the heading, 'Extension of termination of Agreement". This subclause refers to the
penalties which will be applied if traditional usage prevents the passage of the pipeline.
At first glance this subclause appears to accept the proposition that the case involving the
Federal Government's native tide legislation which is currently before the High Court
will be successful. This subclause provides for the joint venturers or the State
Government to get out of this agreement without incurring a penalty.
As I am a cynic I am aware of the pea and thimble trick. I referred to this last night when
I said it may come down to a situation where the Government says there will be a
pipeline from Hedland to Karratha and then says there will not be a pipeline. The same
thing applies if the Government says a power station will be constructed and then it does
not go ahead with it. Good reasons are given to explain why there should be a pipeline or
a power station, but when they do not eventuate no-one explains why that is the case.
No-one has said that this project is not a good idea. However, the Opposition does not,
and should not, have the ability to know how the joint venturers determined the
commercial viability of the pipeline. One would think it would be as successful as the
pipeline from Dampier to Perth. Maybe it will not be and this is just another trick.
Further down the track when the Federal Mabo case is successful we will get -

Hon B.K. Donaldson: Don't hold your breath.
Hon TOM HELM: The member should read page 25 of the Bill. Perhaps the member is
saying that the State native title legislation provides the ability to stop the pipeline. Is he
suggesting that the Federal legislation contains the ability for the project to be stopped?
Members should believe me when I say it will be successful. Therefore, the project can
be stopped only if the willingness to negotiate by either the joint venturers or the State
Government is not seen to be politically correct.
Hopefully by the 1997 State election the pipeline will be completed and the Government
will not be in a position to use the pea and thimble trick. However, it would be a
wonderful political stunt for this Government to say at that time, "We told you the Mabo
legislation would stop development and therefore work on the pipeline has stopped." We
would never know whether the Government was telling the truth or whether the
commercial viability of the project was not as good as it was originally thought.
All this Government has had going for it since the last election is the anti Maba "hang
them and flog them" rhetoric.
Hon Tom Stephens: And Ross Lightfoot.
Hon TOM HELM: It wants to get rid of him. I support this Bill, but I want to know
whether my cynicism is unfounded.
Hon GEORGE CASH: The member's cynicism is certainly unfounded, but he is correct
in suggesting that subclause (2) recognises commercial realities and provides the joint
venturers with the right to withdraw if the project becomes too difficult. It enables the
agreement to be determined before the detailed proposals are approved should either
party consider laws relating to traditional usage, claims or objections lodged will have a
detrimental impact and the project should not proceed.
Hon Tom Helm: It does not mention commercial viability.
Hon GEORGE CASH: Those very things will impact on the commercial viability. This
is about a commercial agreement. If the joint venturers believe unreasonable delays have
been put in their way and that they cannot make a go of the whole project, they will be in
a position to terminate the agreement. As we said last night, all we have at the moment is
an agreement, we do not have a project.
Hon TOM STEPHENS: Will the Minister tell the Committee where this subclause
originated from? Did the joint venturers want this provision included?
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Hon GEORGE CASH: Yes, and the State recognised the need for the joint venturers to
be in a position to terminate the agreement if it were commercially necessary to do so.
Hon MARK NEVILL: Presumably, these matters would be settled when the decision
was made about the route of the pipeline. Such action would be taken after the
agreement had been reached on the route and before proposals were put to the
Government. It would be rather risky proceeding on an agreed route if problems arose
relating to Aboriginal heritage and Aboriginal traditional land usage.
Hon GEORGE CASH: That is correct, and I refer the member to clause 9 of the
schedule and subclauses (6) and (7) of clause 10, which include provisions relating to
those matters. We are talking about an agreement and not a project at this stage.
Hon TOM STEPHENS: It seems a most unnecessary clause in the context of anyone's
understanding of the traditional usage definitions in the legislation passed by this
Parliament and the legislative framework put in place with regard to traditional usage, in
so far as resource projects are concerned. If the legislation passed by this Parliament
stands, it will totally and adequately cater for the needs of the resource companies.
Clearly this Bill contains no reference to native title. In that context, I cannot understand
how the joint venturers can have confidence in any provisions of the agreement that
connect it to the State Government meeting any costs of compensation as a result of the
Commonwealth Native Title Act 1993. If the State Government were confident about its
own traditional usage legislation, there would be no need for this clause of the agreement.
If it is worried about the Native Title Act, it should specifically refer to it in the
agreement.
Hon GEORGE CASH: The joint venturers are talking about an investment amounting to
approximately $400m, and they quite clearly recognise the uncertainty that exists in
Australia at the moment with respect to native title or traditional usage of land. Clearly,
the joint venturers were not prepared to proceed with the project unless they were given
an opportunity to terminate the agreement if it all became too hard. That is the
recognition of the commercial reality of the project.
Hon TOM H-ELM: This does not relate to any commercial considerations. No mention
is made of funds or the commercial viability of the project. The Minister's answer
implies that even if the State Government does not believe the Commonwealth legislation
will succeed, the joint venturers do. Will the Minister lead us to the place in the
agreement where recognition is given to $400m of investment, and to the provision that if
something goes wrong in a commercial sense the joint venturers can get out of the
contract?
Hon GEORGE CASH: It is provided in clause 11(2) of the schedule which states -

If either the Joint Venturers or the State considers the development of the Pipeline
should not proceed having regard to matters arising out of laws relating to
traditional usage or by reason of claims or objections lodged under laws relating
to traditional usage, that party shall consult with the other in regard thereto.

It continues -

Subject to such consultation, either party may, at any time before the approval or
determination of the proposals required pursuant to subclause (1) of Clause 9 for
reasons the subject of such consultation, determine this Agreement by notice to
the other.. .

Hon TOM HELM: Is the Minister saying that the only way this agreement can be made
null and void is through the provisions of clause 11(2)? 1 understand that a belief being
pursued by the conservative elements of the Government's ranks is that the Federal Mabo
legislation is anti-development. The truth of that will be demonstrated once the Federal
legislation succeeds in this State. Is the Minister saying that the only set of
circumstances in which this agreement may be null and void is if the project cannot
proceed because of the financial impact of a land claim by Aboriginal people?
Hon GEORGE CASH: That is not the only reason. The agreement can be set aside for
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ocher reasons, and I refer to the uncertainty between the State and Federal legislation at
the moment. For instance, one other matter we have not touched on is the quantum of the
compensation that might be determined by the High Court.
Hon Mark Nevill: Or the tribunal.
Hon GEORGE CASH: Yes, by the tribunal as a result of a High Court decision. We are
able only to speculate on these matters at the moment and it is necessary to include the
provision in the schedule because of the existing uncertainty.
Hon MARK NEVILL: Will that be one of the first opportunities the joint venturers have
to determine the project?
Hon TOM STEPHENS: That clause is testament to the need for this State Government
to proceed in a totally different way with regard to Aboriginal interests in land; that is, in
a cooperative way with a real commitment to gaining certainty, as opposed to dragging
out the uncertainty. There is a need for the State to mount the legal challenge as quickly
as possible to resolve these questions. Even more important is the need for this State
Government to stop playing politics with Aboriginal people in such a way as to
marginalise them with the result that they do not benefit from development projects in
this State. The State Government needs to adopt a more inclusive attitude to the
Aboriginal people of the State so that commercial projects such as this do not have to run
the gauntlet of the litigation that is envisaged.
Hon ElJ. Charlton: Why not sort out the crocodile farm in Broome?
Hon TOM STEPHENS: That is a classic example of the problem that this Government is
causing. I have given the Government advice on that question on numerous occasions, as
now has former Federal Liberal Party Senator Chaney. Had the Government taken that
advice, it would have had a project up and running instead of finding itself in the present
stalemate situation.
Hon P.R. Lightfoot: The Labor Party is a fifth column in this House.
Hon TOM STEPHENS: The Liberal Party has become the antidevelopment party. It
will sacrifice development on the altar of ideology any day of the week.
Hon P.R. Lightfoot: I will never allow Western Australia to develop in the way that the
Northern Territory has developed.
Hon TOM STEPHENS: He will never allow Western Australia to develop full stop!
The CHAIRMAN (Hon Barry House): Order! The member should address his
comments through the Chair.
Hon TOM STEPHENS: The member, by way of interjection, reflects an attitude of this
Government that is also reflected in this agreement; it is so ideological in regard to
development that it is prepared to see development go to the wall rather than come to
some inclusive arrangement with all of the people of Western Australia. It would have
been easy to resolve the crocodile farm issue in Broome, as it could also be easy to
resolve these land usage questions along the length of this pipeline. All it requires, as the
Government knows only too well, is bona fides in regard to dealing with the traditional
owners. lust last Friday night in Broome, the Premier had the opportunity -

Point of Order
Hon P.R. LIGHTFOOT: Mr Chairman, I fail to see the relevance of this tirade to this
schedule. We are in Committee.
THE CHAIRMAN: Order! The pipeline does not go through Broome. The member
needs to relate his comments to the Bill.

Debate Resumed
Hon TOM STEPHENS: Indeed I will, Mr Chairman. I wanted to conclude my remarks.
I did not expect to obtain an immediate response. I had hoped it would be more in the
style of the Minister reflecting quietly, in the seclusion of his office, on the wisdom of
what I ami saying and the fact that I mean it.
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Hon P.R. Lightfoot: That is a contradiction for a start.
Hon TOM STEPHENS: Emotion recollected in tranquillity is a piece of advice I gv to
the member. This Government would do well to think about why this clause is now in
the agreement. By polarising people and by excluding people from a sense of
development in this Stare, the Government runs the risk of having development of all
sorts jeopardised -

Hon PR. Lightfoot: The way you are going, you run the risk of having no development.
Hon TOM STEPHENS: - and placed at risk because of that intransigence demonstrated
by the interjecting member, Hon Ross Lightfoot. Thankfully, Hon Ross Lightfoot is still
on the back bench and hopefully will not grace the front bench of his Government while
it has this short period in office. In the context at' agreements such as this, it is important
to recognise that there is another path. That path is inclusion and cooperation.
Hon P.R. Lightfoot: Just like the Northern Territory.
Hon TOM STEPHENS: By going down that path, the Government can avoid the
excesses of both sides of the equation when it comes to development projects such as
this. I do not want to provoke the Minister into doing anything more than reflect quietly
on what I have to say and, hopefully, change the tenor and mode of operation of his
Government in regard to its dealings with not only Aboriginal groups but other interest
groups in the community that will otherwise find themselves polarised and at loggerheads
with much needed development.
Hon P.R. Lightfoot. You are talking about Aboriginal people. What other groups are
you talking about?
Hon TOM STEPHENS: I was thinking, for instance, of people with environmental
concerns -

Hon Kim Chance: Pastoralists.
Hon TOM STEPHENS: Yes, and the fanning community. If those people are excluded
from the development equation, they will find themselves adopting the same type of
intransigence that I fear has developed in the Aboriginal community within the short time
that members opposite have been in Government. There is another way. That way was
well and truly spelt out in the period when we were in office in regard to resource
projects on Aboriginal land at Noonkanbab. In the lead up to the 1983 election, there
was division and a failure on the part of that Government to go ahead sensibly with
exploration and development projects on that land. After the 1983 election, we were able
to obtain the cooperation that led to major exploration projects being effected on that
Noonkanbah land by being cooperative and responsive to people with divergent
viewpoints and legitimate interests in that land. Likewise, if we are inclusive in regard to
this pipeline, we can avoid the need for polarisation and avoid delays to development
projects.
Hon R.G. Pike: A copy of your speech should go to your constituents so they can see
how you oppose development!
Hon TOM STEPHENS: Members opposite are the ones who are antideveloprnenr.
Members opposite are prepared to sacrifice development, jobs, and the people of Western
Australia by putting every development project at risk on the altar of ideology. We are
committed to the work force of Western Australia to ensure that there are jobs and
development opportunities, because it is our constituents, our supporters and our voters,
more than anyone in this community, who experience first the difficulties associated with
delays in development projects. They are our supporters and our people, not the hordes
of the capitalist class whom members opposite represent.
Hon Derrick Tomlinson interjected.
The CHAIRMAN: Order! There were times during the second reading debate when it
sounded very much like a Committee debate. Now we have just about reversed the
situation: This is sounding more like a second reading debate. We need to get back to
the Bill before us, and in particular the wording of schedule I.
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Hon R.G. Pike: Tell us more about the capitalist classes.
Hon TOM STEPHENS: The hordes of capitalism I will leave for another speech. It is
important to recognise that development can too easily be derailed by ideologues such as
those who occupy the Treasury back benches, if not the ftont benches. I hope that the
voice of moderation chat has sometimes crept out in the comments of the Leader of the
House will permeate and penetrate the viewpoints of his own frontbench and backbench
colleagues so that development projects such as this are not placed at risk by that
polarisation of which I have spoken.
Hon TOM HELM: I agree with my friend Hon Tom Stephens. His views are shared by
major developers, because in the desert where major development is taking place, mining
and exploration companies are talking to Aboriginal people on their lands as equals. Get
out of the city! Go to the bush and have a look!
Hon P.R. Lightfoot: It is ridiculous of you to talk to me like that.
Hon TOM HELM: On a number of occasions the Chamber of Mines and Energy has
offered the member an opportunity to look at minesites. If he took up that offer he could
witness a live demonstration. Whether the member likes it or not, people do have the
ability to sit around the table and discuss the provisions of this Bill.
Hon GEORGE CASH: Clause 11I of the schedule deals with the extension or termination
of the agreement. In due course, I will quietly reflect on the comments by Hon Tom
Stephens. That does not necessarily mean that I will agree with what he said. However,
clause I11 is included in the agreement as a result of the regrettable uncertainty that exists
across Australia because of the Mabo decision. There is no need to enter into that
argument again tonight. I regard what Hon Tomn Stephens said as very much a political
statement about traditional usage or native title, and certainly that is one of the reasons
that clause 11I exists.
Hon KIM CHANCE: Clause 13 of the schedule provides for the use of local labour,
professional services and materials. Subclause (3) states that the joint venturers shall
submit a report to the Minister at monthly intervals or such longer period as the Minister
determines, and so on. If the joint venturers are required to report monthly, they should
do so. What is the need for the option? It could be an almost infinite period. Such a
long period can mean more than 36 months, or 60 months for that matter. My concern is
that the provisions of the subclause generally are insufficient to provide the Minister with
the means of monitoring the degree to which the joint venturers are complying with such
a requirement to use local labour, professional services and material.
Hon GEORGE CASH: This agreement has been struck between the joint venturers and
the State. The joint venturers are encouraged to use local labour, professional services
and materials. They will be required to submit monthly reports, or at such longer period
as the Minister determines. Initially, monthly reporting will be adequate. Later in the
project a longer period may be agreed to by the Minister. However, the purpose of this
clause is to ensure that as much local labour, professional services and materials as
possible are used in the project. This has been agreed to, and I think it is a positive move.
Hon Kim Chance: No doubt it is. I am concerned about the degree to which the demand
will be met.
Hon J.A. SCOTT': What will be the time span of the project? Will there be any chance
for people to be trained at the beginning of the project en route while the pipeline is being
built? It is a large project.
Hon GEORGE CASH: As indicated in the second reading speech it is anticipated that
the gas will flow at the Kalgoorlie end of the pipeline by the end of 1996.
Hon MARK NEVILL: I refer again to clause 13(3) of the schedule. Does the Minister
envisage the reporting period being longer than three months towards the end of the
project?
Hon GEORGE CASH: That is at the discretion of the Minister.
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Hon Mark Nevili: I am not asking for hard and fast information.
Hon GEORGE CASH: In the initial stages, monthly reporting will be required. If the
Minister is satisfied that a proper percentage of local labour, professional services and
material is being used, at his discretion he will no doubt extend the reporting period.
However, the Minister is able to require monthly reports and the joint venturers will be
required to provide those reports. I do not like using the words "give and take" in this
place; however, it is very much a discretionary situation. I do not expect the period to be
longer than three months, but it could be argued over the length of the project that that
was not sufficient time.
I move now to clause 14 of the schedule. I wanted to take matters in an orderly way and
to answer some of the questions raised last night. Hon Doug Wenn spoke about the
apparent lack of assessment by independent agencies. He was reading from the second
reading speech at the time, and I kept encouraging him to refer to the Bill. Reports will
be provided by the Minister to relevant departments, including the Department of
Conservation and Land Management and the Environmental Protection Authority. If, as
a consequence of assessing the reports, deficiency in management or rehabilitation of the
environment are revealed, the Minister can require the submission of additional detailed
proposals as outlined in subclauses (3), (4) and (5). The agreement does not inhibit the
operation of the Environmental Protection Act.
Hon J.A. SCOfl: Is it envisaged that there will be consultation with local people on the
route of the pipeline who may not be aware of the effects of the pipeline? I imagine it
will have minimal effect.
Hon GEORGE CASH: Informal consultation has already begun. As I said yesterday, the
exact route of the pipeline has not been determined. However, a fairly wide corridor has
been identified as potentially being able to accommodate the final route.
Hon J.A. SCOTT: Is the proposed area available for people to view at this time?
Hon GEORGE CASH: No. It is not available because the route has not been
determined. This agreement will put into place the mechanism which will allow the a
joint venturers to determine the route.
Hon l.A. Scott: What about when it becomes available?
Hon GEORGE CASH: It will be the subject of consultation with various groups as it
wends it is way across the area. I am sure the joint venturers will be keen to consult with
people so that matters are clear as the route is determined.
Hon TOM HELM: Do the joint venturers have an obligation to bury the pipeline in the
same way as the Perth to Dampier gas pipeline is buried, where practical?
Hon GEORGE CASH: The joint venturers have already advised the Minister that
burying the line is the intention. However, the final pians have not been agreed upon.
The answer is yes, where practical, but subject to final agreement with the Minister.
Clause 15 deals with private roads. Hon Tom Stephens and Hon Doug Wenn posed
questions about whether the joint venturers' signposting and maintenance obligations
with private roads was ongoing. I said last night that this was a continuing obligation,
and I repeat for die assurance of the Committee that the joint venturers' obligation under
the agreement is ongoing for the term of the agreement.
Hon MARK NEVILL: I addressed a question to the Moinister last night on clause 16 of
schedule 1 regarding the benefits gained by the 21 year licence term, with an automatic
extension of a further 21 years; that is, as opposed to a single 42 year term.
Hon GEORGE CASH: The term of the agreement is 42 years based on the usual
maximum term for pipeline licences under the Petroleum Pipelines Act; namely, a 21
year term with an automatic extension of 21 years. The term relates to the reasonable life
expectancy of the initial pipeline investment. The term also allows for the joint venturers
to arrange long term gas transport contracts, both initially and at future dates.
Clause 19 deals with gas transmission market growth. Although not directly related to
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the clause, Hon Mark Nevill raised during the second reading debate the question of gas
reticulation opportunities, particularly in Kalgoorlie. The joint venturers' separate
interest focus is upon their own projects' energy needs, as well as their obligation as joint
venturers to build, own and operate the pipeline which will serve themselves and third
parties' industrial needs. The marketing phase may produce interest by third parties; for
example, perhaps this could include the State Energy Commission of Western Australia
in proposing gas reticulation. These third parties would support this objective by
negotiating transport capacity through the pipeline either as initial customers or at a later
time. The joint venturers are obliged to pursue all market opportunities in the context of
obtaining gas transport contracts throughout the pipeline. Members may recall that IHon
Mark Nevill explained to the Chamber why the constituent elements of a gas are
sometimes better suited to industrial purposes than domestic purposes. However, that is
not a matter we need to go into at this stage.
A question was raised by Hon Mark Nevill on clause 22(2) of schedule I regarding
whether the reference "them" referred to the joint venturers, and the answer is yes. Also
on clause 22(2), it was noted that the Minister has a right to consult with the joint
venturers if the State considered altered circumstances require a variation of any
approved tariff setting principles; however, the Minister is not required to refer any
remedy to arbitration. Due to the importance of the tariff setting principles established
through the process of approvals of proposals to the commercial viability of the private
sector investment in the pipeline, it has been agreed during negotiations that any change
to approved principles should be through negotiations. The joint venturers were
concerned that any arbitrary decision or direction by a Minister or arbitrator in the future
imposed a risk on the joint venturers which may significantly prejudice the commercial
viability of the pipeline.
In respect of clause 22(6), Hon Mark Nevill raised questions regarding the mechanism to
resolve a dispute between the joint venturers and the third parties regarding tariffs.
Through that clause the same process as outlined in clause 20(8) and (9), in relation to
access, will apply; namely, the process of commercial negotiations between the parties
based an indicative tariffs within approved principles, If a dispute occurs, the parties
should agree on how to resolve the matter. If they cannot do that, the Minister may
determine the tariff. If the joint venturers disagree with the Minister's determination, the
matter will be arbitrated.
It was also suggested by Hon Mark Nevill during debate that consultation should occur
with potential customers as part of the process of establishing approved tariff setting
principles. I do not know whether that relates to any discussions the member may have
had with one of the mining companies which was seeking comment in respect of possible
arbitration. However, in negotiating the agreement, the Department of Resources
Development has sought to protect, to the maximum possible degree, the interests of
third party customers and to ensure that the tariffs, although commercially based, are
non-discriminatory, fair and reasonable. Also, the department has sought to ensure that
an appropriate dispute resolving method is available between the commercial pantics
involved. It was not considered appropriate to refer to other interests during direct
negotiations between the joint venturers and the department. Thle department will accept
comments firom industry on the agreement provisions, and will continue to consider these
comments when considering formal proposals by the joint venturers.
Hon MARK NEVILL I thank the Minister for that information. The Minister said that
subclauses (8) and (9) of clause 20 of the schedule related to indicative tariffs, not tariffs.
Subclause (9) states that the Minister may determine reasonable terms and conditions
consistent with the tariff setting principles. Where it states that the Minister does not
have any remedy, can that provision be directly transferred into clause 22(2)? It seems to
me to be a contradiction. I cannot see the difference in the two provisions unless there is
some difference between tariffs and indicative tariffs.
Hon GEORGE CASH: That is the process that I have just described, and it does apply.
Clause 22(6) refers to mutatis mutandis in respect of any failure of the third party in those
matters. Clause 22(6) states, in full, that the provisions of subclauses (8) and (9) of
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clause 20 shall mnutatis mutandis apply to any failure by a third parry and the joint
venturers to agree on a tariff. Thai was the process that was generally described.
Hon MARK NEVILL: Does the Minister have a remedy which contradicts the statement
in clause 22(2), as I read it?
Hon GEORGE CASH: More than that, it can still go to arbitration after that.
Hon MARK NEVILL: Could the Minister draw my attention to the arbitration clause
following subclauses (8) and (9) of clause 20?
Hon GEORGE CASH: If Hon Mark Nevill cares to look at clause 10(4) on page 19, he
will see diat the Minister's decision is subject to arbitration. Far clarification, it states -

If the decision of the Minister is as mentioned in either of paragraphs (b) or (c) of
subclause (1) and the Joint Venturers consider that the decision is unreasonable,
the Joint Venturers may within two months after receipt of the notice mentioned
in subclause (2), elect to refer to arbitration in the manner hereinafter provided the
question of the reasonableness of the decision PROVIDED THAT any
requirement of the Minister pursuant to the proviso to subclause (1) shall not be
referrable to arbitration hereunder.

Hon MARK NEVILL: I am not sure that that follows. The arbitration provisions of
clause 10(4) relate to paragraphs (b) and (c) of subclause (1); that is, where a decision is
deferred or the Minister requires further information. Clause 10(l) then relates back to
subclause (1) of clause 9. There is no reference to a tariff, as such. There is reference to
the tariff setting principles. They are clearly different from the tariff, which is the crux of
die debate we are having. I am nor convinced chat that power is there.
Hon GEORGE CASH: Clause 22(6) on page 37 reads -

The provisions of subclauses (8) and (9) of Clause 20 shall mutatis muraridis
apply to any failure by a Third Party -

I emphasise the words "to any failure by a third party" -

and the Joint Venturers to agree on a tariff.
Clause 20(9) states -

Consequent upon an advice pursuant to subclause (8) the Minister may, unless the
Joint Venturers enter into arrangements with the person concerned to the
reasonable satisfaction of the Minister for resolution of the matter, determine
reasonable terms and conditions, consistent with the tariff setting principles then
applicable under Clause 22.. .

I hope that the member will get some clarification our of that.
Hon MARK NEVILL: The question goes back to my original point about whether the
words "to determine reasonable terms and conditions" include a tariff. I suspect it does,
but I think that should be made clear.
Hon GEORGE CASH: For clarification, the answer is yes it does. As we work through
the legislation, I will endeavour to provide Hon Mark Nevill with rater clarification in
that regard.
Hon MARK NEVILL: If that is correct, the question can probably be answered by
another question. I do not know whether the Minister omitted to refer to this. I refer to
clause 22(2). It is a provision which could result in the tariff being increased but is
unlikely to result in the tariff being decreased if the Minister did not have a remedy.
Hon GEORGE CASH: That was referred to earlier. I will raise it again. In respect of
clause 22(2) Hon Mark Nevill noted that die Minister has a right to consult with the joint
venturers if die State considers that altered circumstances require a variation in any
improved tariff setting principles; but the Minister is not entitled to refer any remedy to
arbitration. In respect of the general statement that was made, with the importance of
tariff setting principles established through the process of approval of proposals to the
commercial viability of the private sector investment in the pipeline, it has been agreed
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during negotiations that any change to approved principles should be by negotiation. The
joint venturers were concerned that any arbitrary decision or direction by the Minister or
an arbitrator in future may be a risk to the joint venturers in that it may significantly
prejudice the commercial viability of the pipeline.
Hon TOM HELM: Clause 26 provides for the State to use the Public Works Act -
specifically sections 17 and l7A - to allow the resumption of land, to grant licences and
to do whatever is necessary to override laws relating to traditional usage. The suggestion
by the joint venturers is that perhaps the Federal Mabo legislation will override the
State's native title legislation. Not only that, clause 26(1) refers to sections 17 and 17A
of the Public Works Act 1902, which seems to discourage the joint venture partners from
negotiating with the traditional owners of land. Section 17 of the Public Works Act says
that the Minister shall cause a copy of the notice to be published in one issue of a
newspaper circulating in the district in which the land is situated, and shall cause a copy
of the notice to be served on each of the owners and each of the occupiers of the land.
That is 1902 thinking. People who claim ownership of part of that land over which that
pipeline may traverse in the Pilbara, Murchison and eastern goldf'ields are for the most
part leading a traditional life, and the Minister might be surprised to hear that very few
read the Government Gazette or even a newspaper. Will the joint venturers be
encouraged to negotiate where it is appropriate, and will the Government use a more
appropriate method for doing what the State is empowered to do under sections 17 and
17A of the Public Works Act? The measures allowed for in the Public Works Act are
totally inappropriate when dealing with traditional usage.
Hon GEORGE CASH: Clause 26(l) of the schedule provides for resumption powers for
this private sector project and refers to sections 17 and 17A of the Public Works Act. It
is intended there should be consultation, and that has already started with various parties.
The resumption power is included in the agreement where there may be a general need
for the prompt facilitation of the project. It will be used only in extreme circumstances.
Resumption generally is always the last steaw; it is a lot easier to acquire, to purchase, or
to negotiate. Resumption is the hard way of doing business, but the clause is there if it
gets to that stage.
Hon Tom Helm asked about the exemption from the training levy under clause 41 of the
schedule. Under the present State legislation the building and construction industry
training levy operates as a tax rather than being directed at training, which was the
original intent. Since day one the imposition of this levy has been strongly opposed by
the resource industry in this State because the levy is dysfunctional and operates as a tax.
The Commonwealth taxation provisions with regard to training adequately address
training requirements. The imposition of the building and construction industry training
levy on this project, which is estimated to require a $400mn capital investment, would add
an additional cost burden of approximately $800 000. This would increase gas transport
tariffs and corresponding costs for industry, and, as a consequence, would be a major
disincentive to the project. Arguments could be raised on the need to impose training
levies on any and all projects; however, it would be foolish to kill the project by the
imposition of burden after burden. This is an agreement and not a project; we are not far
down the track. Clause 41 has been included so that no unnecessary or unwieldy cost
burdens will be debited against the project before it even gets going.
Hon TOM HIELM: BHIP already spends well in excess of its obligations under the levy,
as no doubt do the other joint venture partners. We are dealing with the best, most
advanced technology in the world. Some of the Minister's colleagues seem to think that
workers are trained by the use of magic, whereas someone must train them. The whole
point of the Federal Government's fight against unemployment is to train people so they
have the skills needed to get into the work force. It is an obligation upon all of us to
provide for training. Unemployment is a scourge on our society, something we need to
get shot of. We will not get shot of it until we are able to exploit the high technology and
high value goods that we are able to provide by way of this pipeline. When the joint
venture partners use subcontractors they will be labour-only hirers; that is, people who
sell bodies with no obligation to train - but by God they make their fortune from people
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who are trained. How do we expect to get those people trained? A training level is
necessary and this Government will not find a mart appropriate project than this for that
sort of imposition. It is an imposition on anyone to provide training programs.
Part of the whole Mabo push - the understanding of how people feel about land and how
we as a nation have treated Aboriginal people - is the realisation by the joint venture
partners, BHiP and other major resource companies, that Aboriginal people should be
trained so they can join the work force. That is the whole thrust of what we as a nation
are trying to do. However, Joe Bjelke Lightf'oot on the other side of the Chamber thinks
he is in Queensland back in the fifties. He is very comfortable because a few other
members opposite are like him. However, we have moved on from those days. This
issue is about giving real training for real jobs; it is about getting out of the handout
mentality. Regardless of one's ethnic background or the colour of one's skin, handouts
from welfare organisations are self-debilitating; they are disgraceful. That is one of the
major mistakes we made. Here we have an opportunity to reverse that practice with a
$400m project, using the best technology in some of the most remote, arid and
geographically difficult areas to work in.
Hon Mark Nevill: It is beautiful country!
Hon TOM HELM: It is beautiful country if one is not a welder. If one must get inside a
pipe to put in a re-weld, or X-ray the seam, it is not such a beautiful country. It gets a bit
warm when it is 50 degrees outside, but it is much hotter inside the tent when the welder
is going. We must train people to cope with those conditions and to get their hands on
the knowledge of that technology. I put this caveat on what I say: There is no way the
Opposition will look to amend this or any other clause. The Labor Party is still clear on
where it stands in getting this project up and running. However, I bring to the attention
of members that it is a rhetorical clause because of the provisions that already exist and
the obligation on the joint venture partners.
Hon GEORGE CASH: I understand the direction and the thrust of what Hon Tom Helm
is saying; however, I do not necessarily agree with him. Hon Tom Helm's proposition
would impose an additional burden of $800 000 on the project. That in itself would be a
considerable additional cost burden. We should not forget that Commonwealth
provisions already require companies to pay a percentage of salary for training purposes.
That will still apply. This is the State training levy. That does not necessarily discount
anything Hon Tom Helm has said, because he would want both if he could get them.
However, a Commonwealth levy is required to be paid. This is a State levy and it was
considered that it was not unreasonable for the sake of getting the $40Gm project going to
relieve the venturers of this State burden.
Hon Mark Nevill: It is a much smaller amount of money; only about 20 in the dollar.
Hon GEORGE CASH: Yes. I do not have the percentage of the Commonwealth figures.
It is also fair to say that the companies - BliP, WMC and Poseidon - spend a fair amount
of their daily operations on training staff. They are big companies which understand the
value of their human resource, not only because they are big, but also because it lessens
the "sting" Hon Tom Helm has raised.
Hon TOM HELM: I use this opportunity to recognise the councillors and officers of the
Town of Port Hedland in the President's Gallery. Does clause 25 follow down the line of
the previous Government and this Government that the joint venture partners will be not
liable for the rental value of the land?
Hon GEORGE CASH: A question was raised last night about the deletion of section
553(b) of the Local Government Act. Members will be aware that that section enables
the proponents under agreement Acts and holders of production licences granted under
the Petroleum Act to elect to have lands valued on a specific system that produces low
rates. The provision was included in the Local Government Act to accommodate early
development in the Pilbara where the companies provided all the initial development
facilities. Application of this clause was not considered appropriate in the goldfields gas
pipeline development.
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Hon MARK NEVILL:, I understand that most of this pipeline will be built on an
casement. Is it correct that no rate will apply to that easement? If pumps, compressors
and ancillary equipment are constructed adjacent to that pipeline, will that be within the
easement and not be subject to a rate? Under clause 25(2) the rate that applies will be
deemed to be on the unimproved value of the land. It is quite conceivable that some of
this land will be within or close to towns along the way. Will consultation be undertaken
with shires about land within their shires that will be rated on unimproved value? Will
this legislation override any future proposals for differential rating?
Hon GEORGE CASH: Hon Mark Nevill is right in saying chat the majority of the land
tenure associated with the pipeline will be an easement that does not attract rating.
Where land is required, say on leases, rates will be assessable on the unimproved value of
the land. Consultation has already begun with various groups and local authorities on the
proposed moute. Those consultations will continue.
Schedule put and passed.
Title put and passed.

Report
Bill reported, without amendment, and the report adopted.

Third Reading
Bill read a third time, on motion by Hon George Cash (Minister for Mines), and passed.

SPECIAL INVESTIGATION (COAL CONTRACT) BILL
Committee

The Deputy Chairmnan of Committees (H-on Sam Piantadosi) in the Chair; Hon Peter Foss
(Minister for Health) in charge of the Bill.
The Deputy Chairman advised that the clauses of the Bill would be considered together
with the report of the Standing Committee on Legislation. [See paper No 1261.J
Clause 1: Short title -
Hon MARK NEVILL: The report of the Legislation Committee that was tabled earlier
tonight makes quite interesting reading. It is clear from the report's conclusion that the
Special Investigation (Coal Contract) Bill is not really essential to undertake this inquiry.
It could be done by a royal commission with a small amendment similar tocurrern clause
5 so that the Director of Public Prosecutions could make available the records of the
royal commission, which he could otherwise not do because of the Royal Commission
(Custody of Records) Act. The report compares the Special Investigation (Coal
Contract) Bill with the current Royal Commissions Act and points out that a royal
commission could undertake all the activities that this Bill seeks to do. I agree with the
report to a certain extent. However, I find it very difficult to suppont the committee's
findings when we get to the discussion of why the terms of reference have been omitted
from the Bill. The committee twice quotes that eminent lawyer Hon Peter Foss as an
authority on this area, but I think the proposition Hon Peter Foss puts forward is dubious.
Hon Peter Foss: I quoted from Terence Edward O'Connor, QC.
Hon MARK NEVILL: I was going to ask what the authority was.
Hon Peter Foss: If you read the debate you would find I mentioned it during the course
of the debate.
Hon MARK NEVILL: I cannot remember that. I was searching today for the opinion
and could not locate it. The second quote of Hon Peter Foss states -

...where the terms of reference are set by the Act of Parliament it is not possible
for the rules relating to the laws of contempt of the court to apply.

The Australian Legal Dictionary says that contempt of court is any conduct which
displays a disregard for the authority of the court; to verbally abuse a person in a court, a
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judge, and so on. My reading of that is that according to the statement by Hon Peter Foss
I am quite at liberty to abuse the judge.
Hon Peter FOSS: If you have nothing better than that dictionary to go on, you will always
end up with conclusions like that. You do not have the law of contempt of court there.
There is contempt in the face of the court, and I am using those terms in the proper
sense -

The DEPUTY CHAIRMAN: Order!
Hon MARK NEVILL: What it says in plain English is that where the terms of reference
are set by an Act of Parliament it is not possible for rules relating to laws of contempt of
court to apply. Obviously, they can apply.
Hon Peter Foss: No.
Hon MARK NEVILL: In certain circumstances with the Minister's qualification -

Hon Peter Foss: No.
The DEPUTY CHAIRMAN: Order! The member on his feet will address the Chair and
the Minister can respond at a later stage.
Hon MARK NEVILL: The second statement of the Minister in that same sentence is that
it is not possible for a royal commission, which has had its terms of reference set by
Parliament, to be called into question in. its inquiries. Again, 1 find it very difficult to
agree with that
Hon Peter Foss: It deals with the question of contempt of court. You should read what I
said and not rely on tin pot dictionaries. Read the opinion.
Hon MARK NEVILL: The Minister should know this dictionary costs $18.
The DEPUTY CHAIRMAN: Order! The member will address his remarks to the Chair.
Minister, we started in plain English and you can have your say later. We should get on
with the Bill.
Hon MARK NEVILL: If not so clearly in Australia, quite clearly in New Zealand royal
commissions can be -

Several members interjected.
The DEPUTY CHAIRMAN: Order!
Hon Ross Lightfoot: You were talking rubbish on the Bill last night.
The DEPUTY CHAIRMAN: Order! The member on his feet will address the Chair and
there will not be any inteijections. If Hon Ross Lightfoot has any comments on this Bill
he can have his say later.
Hon MARK NEVILL: I might be incorrect, as Hon Peter Foss suggests, but I am
certainly talking about the right coal contract, which is something Hon Ross Lightfoot
was not. He bluffed and blustered to make out that he was when he found himself on a
tangent on his own. Thbe terms of reference of royal commissions which are set by
Parliament can be questioned. I refer to the Mt Erebus inquiry of the McMahon
commission. There are examples within Australia that do not go as far as that
commission of inquiry, but we have parallels in which similar types of inquiries can be
questioned.
Hon Peter Foss: No, you cannot question as a contempt of court a royal commission of
inquiry into its terms of reference where the terms of reference were set by the
Parliament. If the Parliament says it is specifically to inquire under those terms of
reference, it cannot be a contempt of court to inquire under those termis of reference.
Obviously, you can question afterwards whether they got it right, but you cannot question
their right to inquire into those terms of reference. That is the difference.
Hon MARK NEVILL: I was reading it as though they were a law unto themselves and
could not be questioned. It is my view that their findings should be open to question
simply because many royal commissions have got it wrong from time to time. To
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suggest that their inquiries cannot be called into question is unacceptable to me.
However, I accept the Minister's explanation that he is talking about something different
there.
The conclusion of the report basically is that we can proceed with this Bill or with a royal
commission and amend the Royal Commission (Custody of Records) Act to get access to
those documents.
Hon Peter Foss: Either way with either Bill.
Hon MARK NEVILL: Yes. Perhaps an amendment to that Act would be a sensible
approach if those documents are needed in future, anyway. The Opposition is happy to
proceed with the Bill as it is. It has vindicated our view that it was probably superfluous.
The report seems to agree with that conclusion. Having examined the report of the
Standing Committee on Legislation, we are satisfied that we should progress with this
vehicle to undertake the inquiry suggested by the royal commission.
Hon J.A. COWBELL: Members looking at the report of the Legislation Committee may
be a bit concerned about the advice put forward. It may initially appear nonsensical
under "2. Advice" where one option is that we may not proceed with the Bill and the
other option is that we may proceed with the Bill. I do not know why we would appoint
a committee to come up with that profound advice.
I draw to the attention of members the conclusion, which is perhaps a bit more relevant.
With respect to the two options, we were essentially saying that the first option is that a
special investigator be appointed pursuant to the Royal Commissions Act 1968 with
powers of a royal commission or chairman of a royal commission. That would mean that
the Royal Commission (Custody of Records) Act 1992 would be amended to provide
access to records of the Royal Commission into Commercial Activities of Government
and Other Matters to any future royal commission. The other option is that we do it by
means of this Bill, which is a piece of legislation for a specific inquiry.
If members read the report of the committee, they will note our quotation of the wisdom
of Minister Foss and his comments on the Royal Commissions Act 1968. It is obvious
that there is some sentiment in the report that this Act perhaps should be used more often
rather than rushing to legislation any time we want to have an inquiry. I am aware of
why there is a propensity for rushing to legislation with different inquiries. Obviously in
the public arena there is a perception that a royal commission is a big deal and probably
involves big money. The perception may be that, by defining an inquiry under a different
name, it appears to be more limited and less costly. I suppose that has some advantages,
although the disadvantage is that we must legislate on each occasion. The committee
was also considering at the same time the Commission on Government, which may fall
into a similar category in the sense that we do not need to set up a Commission on
Government. We could have another royal commission to look into ongoing matters.
Hon Derrick Tomlinson: Perhaps you could wait until we report before you debate it.
Hon J.A. COWBELL: We were not going to debate that. It was a similar category of
case which exemplifies why we are here not rushing to a royal commission, as we may
not wish to rush to appoint a royal commission instead of the Commission on
Government that we will be considering at a later stage.
Hon Peter Foss: It is also the recommendation that we actually appoint the special
investigator.
Hon L.A. COWBELL: Indeed. It is all in the tidle. The Government will later have to
address the access of future royal commissions or similar commissions of inquiry as
established by legislation in providing that they have access to records of the Royal
Commission into Commercial Activities of Government and Other Matters, because that
right of access is not clearly defined. It appears that the Director of Public Prosecutions
may restrict that access so that each time access must be given by Parliament. Perhaps
the Government needs to address the matter in terms of the 1992 Act.
Hon Peter Foss interjected.
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Hon J.A. COWDELL: Fair enough. I draw members' attention to the two options and
point out that, if they read the conclusion of the report, they will ascertain that the options
are more clear cut than set out under "2. Advice".
Hon Derrick Tomlinson interjected.
Hon J.A. COWDELL: Yes, but if the member did not go beyond "2. Advice", he may
be a little confused.
Hon Derrick Tomlinson interjected.
Hon John Halden: Speak louder.
The DEPUTY CHAIRMAN: Order!
Hon I.A. COWDELL: I commend that members go beyond "2. Advice" and read the
conclusion to see the options that are available.
Hon PETER FOSS: I am very grateful for the words of support from the Opposition.
The point I made by interjection regarding contempt of court referred to contempt of
court which was not in the face of the court. One of the two ways contempt can have
effect is where one abuses the judge. The other, which is probably the more common one
in litigation, is where one prejudices the proceedings before a court by something done
outside the court. Members might recall that Hon Bob Pearce had a small problem
because of the remarks he made regarding the Farina trial.
Hon Mark Nevill: Is that the sort of contempt it is referring to?
Hon PETER FOSS: That is exactly the contempt. Royal commissions are obliged to
observe the same rules. In other words, they may not hear evidence in public where it
may lead to the publication of that evidence and may prejudice a tral. Members may
recall that the Royal Commission into Commercial Activities of Government and Other
Matters held many of its proceedings in private because of the possibility of contempt of
court. It was subject to the rules of contempt of court. The situation is altogether
different where the royal commission is acting only under Executive power. An
emanation of the Executive is just as much subject to the rules of contempt of court as is
anybody else, If a body is acting under statutory direction to inquire it cannot be
challenged.
A different sort of example, but one which shows the same sort of problem, was the case
between Mt Newman Mining Co Pry Ltd and Leslie Salt over the scattering of iron ore
dust over the Leslie Salt salt stockpile. One of the defences against the action in nuisance
was that Mt Newman was specifically acting under the authority of an Act of Parliament.
This is a totally different principle of law.
Hon Mark Nevill: You can market pink diamonds; you should be able to market pink
salt!
Hon PETER FOSS: One can, but it does not get a very good price. One cannot be held
to be in contempt of court if one is carrying out something one has been directly told by
Parliament to do. If the terms of reference of a royal commission and its entire brief is
set in the Statute of the Parliament it then cannot be guilty of contempt of court by
carrying out its terms of reference. I am not saying it is a law unto itself. Whether it is
doing what the Act has told it to do and whether it has observed certain laws of natural
justice can be queried. However, the court cannot tell it not to inquire into something
because it will prejudice a court case. The answer is that Parliament has told it to inquire;
it is a complete answer. I relied on the advice of Mr Terence Edward O'Connor QC. who
made those statements, and I think that opinion was tabled in the Chamber.
Hon Mark Nevifl: It was not tabled in the Chamber.

Hon PETER FOSS: It was. Sometimes those things might be tabled at the end of a
speech but they are not always numbered.
I thank Hon John Cowdell for his comments. On recommendation of the royal
commission, the first move by the Government was to appoint a special investigator. I
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think the royal commission used thar term for the same meason we do. I think the royal
commission itself must have been hesitant to suggest another royal commission,
especially after one that cost millions of dollars. That might have filled everybody with
some honror. We certainly understand the concept of a special investigator. Many
Statutes do allow the appointment of special investigators. Unfortunately, they do not
allow the appointments of special investigators in this case. We must therefore create
that power to appoint one. That either requires writing an enormous Act which would
give the special investigator specific powers, immunities and so forth or picking one
ready-made off the shelf. If there is one it is a royal commission. I think there is some
intent in the Bill. The clear intent is not that we have a complete royal commission but,
rather, a concentrated effort on getting something done and out of the way. Of course, an
amendment had to be passed in any event to allow access to the documents. If there is to
be an Act of Parliament one might as well try to carry out all the requirements of the
royal commission. It will allow a special investigator with the appropriate powers and
access to the royal commission's documents.
Hon John Cowdell suggested we should perhaps allow all royal commissions access to
documents. It is an interesting concept. He was not here when we argued whether
documents should be instantly destroyed or whether they should never be seen by
anybody ocher than the Director of Public Prosecutions. Time has passed and perhaps
people are not quite so sensitive about those documents as they were. T'he debate that
went on in this Chamber about whether anybody should have access to them or people in
Western Australia through the State archives was interesting.
Hon Mark Nevill: I was very strongly opposed to any editing of those documents before
they were kept.
Hon PETER FOSS: The coalition Opposition was very strongly in support of their being
kept. However, at the time, certain people, not necessarily people who were in the
Chamber. strongly felt that those documents should be able to be destroyed. It was a
very sensitive time. Those of us who went through it do not necessarily want to buy an
argument again over who should have access to the royal commission's documents.
Hon J.A. Cowdell: What about all the original owners; should they not be entitled to get
them back?
Hon PETER FOSS: That is an interesting point also. My documents are still there,
because all members of Parliament had their entire donation papers taken.
Hon N.D. Griffiths: Were there lots of them?
Hon PETER FOSS: No; it was a very insignificant and boring piece of paper.
Hon John Halden: Nobody asked for mine.
The DEPUTY CHAIRMAN (Hon Sam Piantadosi): Order the Minister should address
his remarks to the Chair and we will have no other interjections. Other speakers are
waiting to have their say.
Hon Mark Nevill: They published Mr Thomas' list of donations, which I thought was
outrageous.
Hon PETER FOSS: For one reason or another some of us were asked to provide
information. Those documents must have made tedious reading. Now by Act of
Parliament nobody is entitled to have them; they are irrevocably consigned to the DPP
for a period and thereafter to the State Archives, I think, for 30 years to be kept in secret.
Hon J.A. Cowdell: Could the original owners not get a copy before they were taken in
the truck?
Hon PETER FOSS: I do not think so. Under the Royal Commission (Custody of
Records) Act they are not allowed access to them for 30 years, after Which time one can
go down to the archives and make a copy. If there is a sensitivity about that Act it is
because of the circumstances that occurred in here, where, to some extent, a certain
amount of puppetry went on, on both sides of the Chamber. People who felt very
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strongly about the matter put forward their views in the Chamber. Perhaps we do not
want to open an old wound.
It is clear we must go ahead with this Bill. The reasons it is drafted in this way are quite
logical and the sooner we get it out of the way, the better.
Hon P.R. LIGHTFOOT: I understand that because the debate takes in three categories, it
is pretty wide ranging provided it sticks to the substance of the Bill. The other night
when we were debating the Bill there seemed to be seine ambiguity about what the Bill
was all about in terms of who purchased what coal at what time, and what coal was
purchased or stockpiled and so on. I kept insisting I was referring to the Bill that was
before the Chamber; that is, for the benefit of Hansard, the Special Investigation (Coal
Contract) Bill of 1993. Hon Mark Nevill kept interjecting at an unusually high level.
Not to be put off I pursued my course and I will read into Hansard fairly quickly,
because of the limited time, an excerpt from the Royal Commission into Commercial
Activities of Government and Other Matters, Parr I, Volume 5, paragraphs 20.7.6 to
20.7.9 inclusively. Paragraph 20.7.6 reads -

Prior to the appointment of die provisional liquidators on 3 November 1988,
Rothwelis had purchased the coal mining company, Western Collieries Ltd
("Western Collieries") for $131 million.

As members will recall, that was the purchase I was talking about on 24 March. To
continue -

Mr Ferrier agreed this was regarded as a very high price for the company at the
time. The provisional liquidators offered Western Collieries for sale at
$145 million -

Again, that was the figure I mentioned, although I prefaced it by saying that the figures 1
was using were probably of a generic nature ra-ther than a specific nature. In this case, I
think it was the exact figure. To continue -

- a price well above its value.
I think I alluded to that as well. To continue -

At the final date for offers, 7 April 1989, there were three bidders, including
Wesfarmers Ltd ("Wesfarmers") for $95 million.

I may have said $90 million, but I can be excused for saying that the figure 1 was giving
was a rough estimate of what 1 recall, it being several years ago.
Paragraph 20.7.7 of die royal commission report reads.-

At the same time as negotiations for the sale of Western Collieries were taking
place, SECWA was conducting negotiations with the three companies which
supplied it with coal, including Western Collieries. In summary, from documents
provided to the Commission, it appears that on 7 April 1988, SECWA and
Western Collieries signed a letter of understanding which anticipated that
SECWA would exercise options under its existing contract with Western
Collieries to significantly increase its purchases of coal.

That is what I was alluding to. Hon Mark Nevill went on, interjection after interjection,
and said words to the effect that I did nor know what I was talking about and I was
confused. Who was confused?
Hon John Halden: You. It goes without saying.
Hon P.R. LIGHTFOOT: It was the slothful Hon Mark Nevill who was confused. I will
continue quoting from the royal commission report as follows -

SECWA formally approved that arrangement on 19 April 1988. On 20 April,
representatives of the provisional liquidators met with representatives of
Wesfarmers in an attempt to persuade it to increase its bid for Western Collieries
from $95 million to $145 million.

That is also what I said in a generic figure- I had to cover myself there because I always
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say I speak in generic rather than specific figures. if I was going to speak in specific
figures 1 would preface my remarks by saying, "This is a specific figure.' 1 hope that is
clear. To continue -

The increased purchase of coal by SECWA was used as a selling point.
Another reference I made. To continue -

On io May 1989, a contract for the sale and purchase of all issued shares in
Western Collieries was executed between the provisional liquidators and
Wesfarmers for $125 million -

[ think I used that precise figure of $125 million, To continue -

- plus a further sum according to a formula based on future profits.
Paragraph 20.7.8 reads -

There has been considerable press and other public speculation on the nature and
timing of the contractual obligations to purchase coal entered into by SECWA
with Western Collieries in April 1989. The Commission has gathered
considerable material but has not had time to fully investigate the allegation that
is central to that speculation, namely, that the contractual obligations were entered
into not primarily to meet the power generation needs of SECWA but, rather, to
enhance the value of Western Collieries for the ulterior purpose of increasing its
sale price and hence the money available to the provisional liquidators of
Rothwells.

Another reference I made that Hon Mark Nevill said I was confused about. To continue -

Nor has the Commission had time to call evidence in public hearing and to permit
that evidence to be properly tested by cross-examination by interested parties.

The last paragraph I will quote, 20.7.9, is the one that is specially referred to in the
Special Investigation (Coal Contract) Bill. It reads -

A number of complex issues were raised by the material and evidence which the
Commission has considered and serious questions have been raised as to the bona
fides of the transaction. Accordingly, it is the recommendation of the
Commission that the transaction whereby SEC WA ordered additional coal from
Western Collieries in April 1989 be referred to a body with the power to fully and
publicly investigate any allegations arising from that transaction.

The reference I made was along the lines of what I have just read out to the Chamber.
Hon Mark Nevill interjected as follows -

What about your dealings over the last 20 years? They were pretty sordid.
Every member Of this Chamber has a duty to expose any sordid dealings of any other
member here. If the opportunity arises tonight I would like Hon Mark Nevill to expose
me for what he said were my sordid dealings over the past 20 years.
Several members interjected.
Hon P.R. LIGHTFOOT: While it is admirable to protect one's mates, friends, colleagues
and business associates, if it is not in the best interests of this Chamber it is not proper to
say things that may be offputting to a member on his feet. I will not be put off and
Hon Mark Nevill should have known that. What I said in this place on Thursday, 24
March is, in fact, very similar to what the royal commission report said. I refer now to
the member for Eyre and [ will refresh the memory of members in this place by referring
to what I said in the other place when I was theme; that is, that Roth wells -

H-on John Halden: What are you quoting from?
Ron P.R. LIGHTFOOT: [ant referring to a speech I made in 1988 in the other place and
it is on page 4802 of Hansard. What I said, and it was never challenged, was that when
the then Deputy Premier, Mr Parker, who is not in this Parliament now, was overseas the
then member for Esperance-Dundas, the now member for Eyre, became Acting Deputy
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Premier - another thing that was denied by Hon Mark Nevill but which was very
accurate. I want to be perfectly clear: If we ame going to be accurate in this place, we
should not be intimidated. However, if members are allowed to interject and those
interjections are themselves inaccurate, that is most improper, no matter what the cause.
Hon MARK NEVILL: First, I will respond to the last issue raised by Hon Ross
Lightfoot. After making his initial error, he said that Hon Julian Grill signed the contract
as the Acting Deputy Premier. I told him that he had got it wrong because he signed the
contract as the Acting Minister for Mines not as the Acting Deputy Premier.
Hon P.R. Lightoot. I said that he was the Acting Deputy Premier.
Hon MARK NEVILL: He was not the Acting Deputy Premier; he was the Acting
Minister for Mines.
Hon P.R. Lightfoot: After you have been so inaccurate, do not expect members to
believe you.
Hon MARK NEVILL: The Minister responsible for SECWA was the Minister for
Mines. He signed that contract as Acting Minister for Mines.
Hon P.R Lightfoot: That may be so, but he was Acting Deputy Premier at the time.
Hon MARK NEVILL: I have made my point quite clear. Secondly, the member
gratuitously tried to tie these negotiations which are the subject of the special coal
investigation to Hon Julian Grill in a blatant manner. I pointed out that the sale contracts
were at least 12 months apart. I have a copy of the McCusker report on Rothwells Ltd
but I have not found the date of the transaction in which Mr Grill was involved. Mr Grill
wvas not involved in any of these coal purchases and that will be evident from the special
investigation. Hon Ross Lightfoot was trying to link the $15m pre-purchase of coal with
this matter, but the two are not related. This investigation will not inquire into the $15m
pre-purchase of coal.
Hon P.R. Lightfoot: They were interwoven.
The DEPUTY CHAIRMAN: Order!
Hon MARK NEVILL: They are not interwoven, they are completely different.
Hon P.R. Lightfoot: It comes from the same place.
The DEPUTY CHAIRMAN: Order!
Hon MARK NEVILL:, it is a separate transaction and they occurred a year apart.
Hon P.R. Lightfoot: It comes fr-om the same place.
The DEPUTY CHAIRMAN (Hon Sam Piantadosi): Order! Hon Ross Lightfoot earlier
mentioned the need to get things right and said that there is a procedure to be followed.
This Chamber has standing orders which members must follow and when I call for order,
I expect the member to come to order.
Hon MARK NEVILL: My comments by interjection were correct. The member was
supposed to speak on the Bill and it was obvious he had not prepared his speech. His
leader had to occupy the crease until he came into the Chamber, and when the member
started his speech he launched into a confused attack on Mr Julian Grill which had
nothing to do with this legislation. His attack was unnecessary and was unrelated to the
Bill. The member was wrong about the coal contract and about Julian Grill. The later
contract was signed by Mr Grill as Acting Minister for Mines.
Clause put and passed.
Clause 2: Commencement -

Hon MARK NEV7ILL: These Western Collieries contracts are dated April 1988.
Point of Order

Hon P.R. LIGHTFOOT. Clause 2 relates specifically to the day on which the Act comes
into operation. I doubt whether these comments relate to that.
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The DEPUTY CHAIRMAN: There is no point of order. We are discussing the clauses,
the title and the report, and same of the comments the member is making relate to matters
in the report.

Comm ittee Resumed
Hon MARK NEVILL: The contracts the royal commission is investigating were signed
in early April 1988 and the transaction involving the pre-purchase of coal from
Rozhwells, in which Hon Julian Grill was involved, occurred in October 1988 - six or
seven months later.
Hon P.R. LIGHTFOOT: A few moments ago, prior to Hon Mark Nevill's previous short
dissertation, he spoke of the contracts being 12 months apart. He now says they are six
or seven months apart, but in the same year.
Hon Mark Nevill: Does it matter?
Hon P.R. LIGHTFOOT: Of course it does, because the member is accusing me of being
inaccurate. How is it possible for him to accuse me of being inaccurate when I spoke on
a preamble to this Bill and said I was speakcing in a generic fashion?
Hon Kim Chance: In a geriatric fashion!
Hon P.R. LIGHTFOOT: Hon Mark Nevill is continuing to be inaccurate. I will not say
he is misleading the Chamber, but he is being grossly inaccurate and overprotective of
his mate in the other place.
Hon MARK NEVILL: In April 1988 there were dealings between Western Collieries
and SEC WA and options to purchase coal were being discussed at that time. Six months
later, in October 1988, according to the McCusker report -

Hon P.R. Lightfoot: Not 12 months?
lion MARK NEVILL: Does it matter whether it is six months or 12 months? The
matters are unrelated. One is the subject of the special investigation and the other is not.
Clause put and passed.
Clauses 3 to 7 put and passed
Title put and passed.

Report
Bill reported, without amendment, and the report adopted.

Third Reading
Bill read a third time, on motion by Hlon Peter Foss (Minister for Health), and passed.

MOTOR VEHICLE (THIRD PARTY INSURANCE) AMENDMENT BILL
Second Reading

Debate resumed from 12 April.
HON N.D. GRIFFITHS (East Metropolitan) [10.00 pm]: The Australian Labor Party
opposes this Bill because it is fundamentally unjust. It is a heinous piece of legislation. I
propose to comment on four areas: Retrospectiviry; capping, threshold and the sliding
scale of damages for non-pecuniary loss between $30 000 and $40 000; how gratuitous
services are proposed to be dealt with in this legislation; and solicitor-client costs. This
Bill is barefaced in its recrospectivity. There is no attempt to hide it. In fact, one gets the
impression that this Government gloats about its retrospective legislation. The Minister
said in his second reading speech that "1n accordance with the Premier's announcement
on 29 June 1993, the amendments introduced by this Bill will apply to all accidents
occurring after 30 June 1993". Of course it is now 13 April 1994. I do not know whether
the Minister and the Government appreciate it, but law is made by legislation going
through both Houses of Parliament and receiving the Royal assent. We do not legislate
in Western Australia by press releases, notwithstanding the intent of this Government to
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so do. In any event, char statement of the Premier was grossly inadequate and was
amended in due course by the actions of some relatively courageous people in the
coalition party room. Although their improvements to the Bill are most welcome, they
do not go very far, but insofar as they are an improvement, I congratulate those
courageous souls. It would be nice to hear from them later, if they axe truly courageous.
Retrospective legislation is to be ahhorred. It does not in this instance pass the test which
members opposite, in particular Hon Peter Foss, the now Minister for Health, set before
us when they were in Opposition. I refer to Hansard, volume 291, page 1 872, and to
comments made Hon Peter Foss when dealing with the Interpretation Amendment Bill.
The member said, among other things -

The Parliament, and in particular members on this side of the House, has been
very reluctant to enact retrospective legislation. In general, members of the
Opposition will accede to retrospective legislation only where the problem to be
overcome is one of an error on the part of Parliament itself.

Later on that same page, the member said -

It is certainly clear that retrospective legislation is open to abuse. This is
particularly the case where it may result in criminal penalties or affect the rights
of parties inter se.

I have read this Bill. I regret to note that it is an abuse. It seeks to inflict injustice on the
people of Western Australia. It certainly does affect the rights of parties inter se.
The Motor Vehicle (Third Party Insurance) Amendment Bill proposes to amend the long
ridle to the principal legislation, the Motor Vehicle (Third Party Insurance) Act 1943, to
read -

An Act to require owners of motor vehicles to insure against liability in respect of
deaths or bodily injuries directly caused by, or by the driving of, such motor
vehicles, to make certain provisions in relation to such insurance, and in relation
to the awarding of damages in respect of such bodily injuries, and for other
purposes.

Were that clause passed, it would give the principal Act what I consider to be an accurate
long title, and in giving the Act an accurate long title it would to some extent underline
the fact that we are dealing with the rights of parties as between themselves, because the
principal Act is concerned with two categories of people. It is concerned, firstly, with
potentially negligent drivers, It establishes a scheme of insurance which insures
negligent drivers against potentially destructive judgments in the event that they are sued
by a second category of persons; namely, victims of negligent driving who are injured, as
distinct from victims of negligent driving who may have their property damaged. I note
that nothing has been raised by this Government to cut the first $10 000 of people's
claims in the event that their property is damaged. That perhaps says something about
the Government's attitude to human beings vis a vis property, but I note there is a
distinction here because we are dealing with an insurer in which the State has an interest
as distinct from other insurance companies. Perhaps I should not digress too much on
that. The Australian Labor Party is very concerned about the welfare of our fellow
Western Australians-
The principal Act was put in place by a Labor Government. Members will be aware that
the Australian Labor Party has governed this State well for a considerable part of this
century, and one of the periods of longevity of Labor Governments was the period from
1933 to 1947, which embraced the period when the principal Act became law. That Act
wYas necessary because of the widespread use of motor vehicles; the extent of potential
injury; the inability on the part of defendants often to meet judgments; and, importantly,
the risk that plaintiffs - the victims of negligent driving - would not be properly
compensated by way of awards of damages in the event that negligent drivers were
unable to meet the judgment. The purposes of the principal Act were to look after
negligent drivers by way of insurance and also to look after the welfare of victims. The
proposals in this Bill retrospectively interfere in the relationship between negligent
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drivers and victims by reducing in some instances the entitlements of victims to damages.
In doing so, it reduces victim protection. The issues of capping, a threshold and the
sliding scale are dealt with effectively in proposed section 3C. The question of capping
at this stage is almost trite. If awards for non-pecuniary loss were to be greater than the
proposed cap, the injuries suffered would be horrific. I note in that context that the
second reading speech by the Minister says of the Bill, 'Theme is no doubt that serious
and significantly injured motor accident victims should be well compensated, and this
will continue to be the case." Given the nature of awards in Western Australia - and here
I ain referring to the level of award given in Western Australia compared with the level
of award in other jurisdictions - I query why this capping measure is brought into the
Bill. I trust the Minister will give that some attention in due course, as I amn sure he will.
The question of the $ 10 000 threshold and its operation by way of a sliding scale, when
the award for damages for non-pecuniary loss is between $30 000 and $40 000, is very
unjust. Small claims are not, as such, nuisance claims. Some small claims may be a
nuisance but the essence of so-called small claims is that they are small claims. The first
$10 000 in any claim is often the most important $10 000. It is a matter of great concern
to the Australian Labor Party - which is the effective Opposition and the only opposition
to these unjust measures before the House - that the effect of the threshold and the sliding
scale is to detract from the value of all awards for non-pecuniary loss up to $4 000,
governed of course by the now restricted retrospective provision set out in proposed
section 3E.
If members of the Press, whom I note were invited to be here en masse by the Leader of
the House relatively recently, were to follow how proposed section 3E came to be here -

Hon Max Evans: An unlimited number of press representatives are able to be here.
Hon Derrick Tomlinson interjected.
Hon N.D. GRIFFT-S: That is right. The member will do himself a great favour if he
listens more closely. I was making a point, and it was the point I made to Hon Phil
Lockyer in another debate when he made a similar interjection, that members of the
coalition should be very wary when they say "hanging" because of the pronouncements
by the member for Riverton on that subject. They are placing their welfare at risk, and I
am not sure if they would be crossing the threshold of $10 000, but perhaps they should
let themselves hang on every ward.
The history of proposed section 3E and how it camne to find itself in Bill No 38-2 - but
not in Bill No 38-1 - is one in which vigilant press members should be interested. I make
no further comment. I am sure that they will get around to discovering the history of it in
due course. Perhaps the Minister may care to enlighten those interested persons in due
course.
Hon Max Evans: At three o'clock in the morning they might not be here.
Hon N.D. GRIFFITHS: We were going to debate it at three o'clock this morning.
VWhen one considers the operation of the threshold, the capping and the sliding scale, it is
patently obvious that this Bill is concerned for the insurer of the negligent drivers rather
than the proper concern that a caring Government should have for the victims. One of
the great difficulties about thresholds being applied is that they inhibit proper
investigation and proper advancement of so-called small claims. Again, every claim for
non-pecuniary loss up to $40 000. subject to proposed section 3E, will be affected by this
Bill. That will provide a considerable disincentive for people to engage legal
practitioners. It will put people at a serious disadvantage in dealing with a corporate
entity which has a history of flexing its legal muscle if it thinks that is the appropriate
way to go.
Hon Max Evans: That is unfair.
Hon N.D. GRIFFITHS: It is not. The State Government Insurance Commission has
done a lot of good work over time but it has not hesitated to use the provisions of section
29 of the Act. It has tended to practise on the basis that the Almighty is on the side of the
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big battalions, and that would seem to be the case whether one is engaged in litigation or
war. Section 29 of the Motor Vehicle (Third Party Insurance) Act 1943 is interesting. It
provides at subsection (1) that a person who proposes to make a claim should make a
claim as soon as practicable. In subsection (2) and in subsequent subsections it provides
for a capacity for the commission - albeit going through a process in the District Court -
to force a potential plaintiff to institute proceedings. That section in itself may be fair
enough but in the experience of many who have practised in this field over the years it is
a section which is being used in a fashion which is often ungenerous. Given the context
of the threshold measures introduced by this Bill the section has an even greater capacity
to inflict injustice on the people of Western Australia - those who find themselves victims
of poor drivers. By those measures the Government is devaluing the life and limb of
victims of negligent driving by up to $10 000.
The third area on which I comment is that of gratuitous services. This is dealt with in
clause 5 with proposed new section 3D. Essentially, this provision contains three
limiting factors. Significantly, as Ron Mark Nevili indicated, 1994 is the Year of the
Family. This provision will limit the damages awarded for gratuitous services of' a
domestic nature or services relating to nursing and attendance that have been, or ae to
be, provided to the person in whose favour the award is made by a member of the same
household or family as the person. Subsection (2) reads -

No damages are to be awarded for the value of the services if the services would
have been or would be provided to the person even if the person had not suffered
the bodily injury.

Proposed new section 3D)(3) outlines the regime which limits the value that can be
awarded based on a formula, in the first instance, relating to the calculation of average
weekly total earnings for all employees in Western Australia for the relevant quarter.
The proper value which has been in relative use as the head of damages is the market
value. I accept that the new formula may be a means of reaching market value.
Hon Max Evans: You mean rates of pay?
Hon N.D. GRIFFITHS: I will deal with market value shortly by reference to what some
members of the judiciary say it should be.
The fourth change relates to the threshold concept, and with gratuitous services it will be
$5 000; but to achieve that threshold figure a person would need to suffer a remarkable
disability, therefore, the proposed section will cut out gratuitous services from most
clams, If that is the intent of the Government, I would be obliged if the Minister would
indicate as such. Gratuitous services is a concept which was not familiar to most lawyers
until 20-odd years ago.
Hon Max Evans: Why would that be? Is it that lawyers found it and then put in claims?
Hon N.D. GRIFFITHS: A leading case on this matter, Griffiths v Kerkemeyer, involved
a negligent driver named Griffiths! The case is outlined in the Commonwealth Law
Reports on page 161- Sir Harry Gibbs gives a fairly lucid account of what is involved
with gratuitous services. This will enable members to be aware of what they are taking
away from victims of negligent driving claims in the Bill that no doubt most members
support. Sir Harry said on page 163 -

It is common in cases where a plaintiff has been injured for some member of his
family, or a devoted friend, to perform for him services that have been rendered
necessary by his injuries. Sometimes the relative or friend provides care of a kind
that would otherwise have to be provided in a hospital or nursing home, or by a
paid nurse or team of nurses working in the plaintiff's home. Sometimes the
service provided is of a domestic nature - for example the relative or friend does
housework that the injured plaintiff is unable to do.

The policy of that concept is dealt with in the same judgment on page 168. Sir Harry
wrote -

Some of the words used by Lord Reid in a different context .. also appear
applicable to the kind of case now under discussion:
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He then quotes front another case -

"it would be revolting to the ordinary man's sense of justice and, and therefore
contrary to public policy, that the sufferer should have his damnages reduced so
that he would gain nothing from the benevolence of his friends or relations or of
the public at large, and the only gainer would be the wrongdoer."

We are not dealing here only with the insurer, but also with the relationship between the
negligent driver and the victim. The Government is unable to appreciate that point.
Justice lNinian Stephen, as he then was, said at page 173 of the same report regarding this
issue -

One matter of quite general importance in the assessment of damages for personal
injuries was argued in this appeal and it is to it that I will confine myself in this
judgment. It concerns the case of a plaintiff whose accident caused need for
nursing services has been or is to be satisfied by the supply of those services
gratuitously by a third party, often his mother, wife or other relative, in this case
his fiancee.

He then dealt with the matter of public policy.
Hon Max Evans interjected.
Hon N.D. GRIFFITHS: I will deal with the Minister's comments in a moment. I regret
that prior to my entry to the Chamber members could speak for 45 minutes during the
second reading debate. However, I shall debate the point with the Minister without
prolonging the debate excessively.
Page 171 of the Commonwea lth Law Reports contains Sir Ninian Stephen's comment as
follows -

In the past it has been customary to disregard the value of such voluntary services
when assessing damages in such cases. The result has been to benefit defendants,
their insurers and ultimately, the community at large at the expense of those
behaving "like an ordinary decent human being" . .. have voluntarily undertaken
the care of a loved one maimed on the woads;

In the context of that third point about gratuitous services and their value, Sir Ninian
Stephen provided some comments in which when referring to the respondent he meant
the victim. The report on pages 192 and 193 states -

The respondent's relevant loss is his incapacity to look after himself as
demonstrated by the need for nursing services and this loss is to be quantified by
reference to the value or cost of providing those services. The fact that a relative
or stranger to the proceedings is or may be prepared to provide the services
gratuitously is not a circumstance which accrues to the advantage of the appellant.
If a relative or stranger moved by charity or goodwill towards the respondent does
him a favour as a disabled person then it is only right that the respondent should
reap the benefit rather than the wrongdoer whose negligence has occasioned the
need for the nursing service to be provided.

That is the leading case in Australia on gratuitous services, which is relatively recent. In
1992 the High Court upheld those principles in the case of Van Gervan v Fenton,
reported at 175 Commonwealth Low Reports at page 327. At pages 329 and 330 a
concise summary of the law is provided. I do not propose to read that out, but I will give
the reference so that interested members might understand what is being taken away from
die victims of negligent driving. However, I do wish to refer again to this question of
value, particularly because the Minister raised it briefly by way of interjection. At page
333 of that report a joint judgement of the Chief Justice and Justices Toohey and
McHugh states -

Hon Max Evans: Good Labor lawyers.
Hon N.D. GRIFFITHS: I think the Minister was saying something about the Chief
Justice and their Honours.
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Hon Max Evans: You will not argue with that.
Hlon N.D. GREFFITI-S: I do not want to make any comment about any member of the
judiciary, and I anm sure that the President would not want me to make any such
comment. As the then Justice Stephen pointed out in the Griffiths case -

...the principle laid down in Donnelly "is concerned not with what outlays of
money the plaintiff will in fact incur as a consequence of his injuries but with the
objective monetary 'value' of his loss". Because the market cost of services is
ordnarily the reasonable and objective value of the need for those services, the
market cost, as a general rule, is the amount which the defendant must pay as
damages.

That is a matter for assessment in each case. Judges do not seem to have any difficulty
with assessing -

Hlon Max Evans: Has that decision with regard to services been upheld in many other
cases? What were the particular circumstances of that judgement?
Hon N.D. GRIFFTHS: I am providing a general statement about an assessment of the
value of gratuitous services. As I recall it, in this case the plaintiff was trying to get
something to which that person was not entitled.
Hon Max Evans: Who will pay tax on these services, the victim or the provider of the
services?
Hon N.D. GRIFFITHS: If someone is paid an income, that is assessable for the purposes
of the Income Tax Assessment Act. Whether people pay a tax on that amount will
depend on a variety of factors. In the brief time left to me, I will refer to solicitors' costs.
I will also briefly deal with some matters with the Minister in Committee, bearing in
mind that neither of us seems to suffer from insomnia, unlike some of our colleagues.
Hon Max Evans: What time do you go to sleep? I will bring on the Committee then.
Hon N.D. CRIFFTM-S: Clause 6, proposed new section 27A, deals with the costs
between solicitor and client. On the face of it -

[Quorum formed.]

Hon N.D. GRIFFITHS: I am most obliged to Hon Bob Thomas for providing more of
my colleagues to listen to me, although I am sure they were listening to me in their
rooms. I thank them very much.
Hon Bob Thomas: It was the Minister who raised the issue.
Hon N.D. CRIFUTHS: My colleagues are honouring me with their presence.
Hon Peter Foss: Why axe they all leaving?
Hon Max Evans: You have a lot of support.
Hon N.D. GRIFFITI-S: They have every confidence in me. Before the Minister for
Health and other members kindly joined us - I appreciate their presence - I was pointing
out that proposed new section 27A has some considerable merit. In essence, it is a
consumer protection device. However, two aspects of it do not have merit; one is the
lack of a provision to deal with exceptional circumstances as set out in order 66 rule 12
of the Supreme Court Rules. That is a weakness. There are such things as exceptional
circumstances, and if people are to be limited in exceptional circumstances to the
detenminations as provided for under section 58W of the Legal Practitioners Act 1893,
that would be inappropriate in my view. My comment there relates only to exceptional
circumstances, and perhaps most practitioners would say, "You win some; you lose
some. In professional life there are swings and roundabouts."
Having said that, there is a lot to be said for providing for exceptional circumstances.
The political reality is that it will not be looked at tonight, but it is something that should
be considered down the track. I cannot see any provision for exceptional circumstances
as in Order 66, Rule 12, of the Supreme Court Rules. The other matter which I find
interesting, and I am not suggesting an amendment, is that retrospectivity applies to
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victims but not to this issue of costs between solicitor and client. It is interesting that one
category of human beings is treated one way and another category, of which I was
formerly a member - I have not been struck off bun I was formerly a barrister and
solicitor - is treated in a manner different from the unfortunate victims.
Hon Max Evans: Knowing the integrity of those persons it was not expected they would
cake extra benefits.
Hon N.D. GRIFFITHS: I am not a great believer in this area of the law, in legal
practitioners ever charging more than the prescribed scale. My view is that when one is
dealing with commercial transactions which are not countenanced mostly by section 58W
of the Legal Practitioners Act one is in a different ball game. We are dealing with the
ordinary person, and that person should not be ripped off by legal practitioners. Similarly
the ordinary person should not be ripped off, as this Government is proposing to do, in
this rather disgraceful and unjust Bill. It is my hope - I regret, not my expectation - that
the backbench members of the coalition will show a bit of spine and their much talked
about independence and not behave as though they are members of a second
rubber-stamping device which so far in this session they have convinced me they are. I
oppose this Bill as do all members of the Australian Labor Party in this House. Of
course, I cannot speak for those ocher Opposition groups and I would not presume to.
HON AJ.G. MacTIERNAN (East Metropolitan) [10.42 pm] As has been set out we
oppose this legislation for three principal reasons: Firstly, it unfairly denies
compensation to a significant group of accident victims; secondly, it is unlikely to solve
the problems that it is supposed to solve in the long term; and, thirdly, there ame more
efficient, effective and fakrer alternatives to achieve the alleged desire of containing
motor vehicle insurance premiums. I notice in the second reading debate last night that
the Minister expressed a great deal of interest in alternatives. Obviously we do not have
the resources of Government to develop those alternatives fully.
Hon Max Evans: You spoke with such confidence that I thought you had all the answers,
and I wondered what they were.
Hon A.J.G. MacTIERNAN: There are a range of possibilities and we will seek to engage
in debate on some of those this evening. The first issue is that this legislation will
unfairly deny compensation to a significant group of individuals. To achieve the stated
aim of containing workers' compensation premiums the Government has chosen to
reduce the rights of victims. The people whose claims will be denied or discounted are
innocent victims of motor vehicle accidents who, through no fault of their own, have
incurred pain and suffering, loss of amenity of life, loss of enjoyment of life, curtailment
of expectation of life and bodily or mental harm, or who, if they come under the other
heading, have required services of family members to get them through their daily
routine. We have a class of people who are victims and who have incurred significant
sorts of damage, yet the Government is seeking to remedy its financial problems by
denying these people their normal compensatory rights.
Under the system that is proposed, victims who have claims for pain and suffering, and
for these other non-pecuniary headings we have outlined, of less than $10 000 will get
nothing. If their claims are valued at less than $40 000 they will be discounted, more
heavily than when that claim is less than $30 000, and increasingly less heavily as one
approaches the $40 000 sum. With respect to the denial of compensation for gratuitous
domestic services there will be no compensation unless char claim is calculated at in
excess of $5 000.
In the second reading speeches, the Premier in the other place, and to a lesser extent the

inister for Finance in this place, have tried to conceal the wrongs they are perpetrating
on these accident victims by suggesting that these smaller claims are simply nuisance
claims, implying that they lack legitimacy, that the plaintiffs who are making these
claims are malingerers. In fact, the vast majority of the cases that will be affected by this
threshold, this discounting, will involve injuries that cause considerable pain and loss of
enjoyment of life for those who sustain them. T'hey are not confined to trivial or
inconsequential claims as implied by the Premier's pejorative use of the term "nuisance
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claimi or to those claims which are, in the words of the Minister for Finance, "of a minor
or relatively insignificant nature." To illustrate the sort of claims that will be excluded I
will quote some examples from The Law Book Company Limited publication edited by
Uritts titled Comparative Verdicts in Personal Injuries Claims. I will quote some of the
sort of cases that have led to loss, pain and suffering style or non-pecuniary style of
compensation that will be affected by this. In the case of Lather v Sullivan the injuries
are -

Leg injuries - Fracture of right femur - Third fracture at same site - Significant
damage to right foot - 15 to 20 per cent permanent partial disability of already
permanently disabled right leg - Male aged 23 ...

The award far pain, loss and suffering was $20 000. That is the sont of injury that will be
discounted The next case quoted here is Robertson v Matthews. It involves -

Leg injuries - Serious injuries to both legs and left ankle - Hospitalisation for six
weeks - Further operations - Six months further hospitalisation - Further
operations - Extreme distress and depression - Permanent scarring - Some bone
deformity and osteoarthritis in ankles - Difficulty in squatting, lifting or standing
on toes - Pain three days out of seven - Special shoes - Female aged 18 ...

The award included $30 000 for pain and suffering. Again, that is the sont of award for
pain and suffering the Minister considers to be of a minor and relatively insignificant
nature.
Hon Max Evans: I did not use the words "nuisance claim". You have said three times
that is what I said.
Hon A.J.G. MacTIERNAN: I did not; in fact, Hon Max Evans will see from the Hansard
that I said -

or to those claims which are, in the words of the Minister for Finance, "of a minor
or relatively insignificant nature".

I am saying to the Minister for Finance that the cases I have set out are not claims of a
minor or relatively insignificant nature. A further case is a claim for tenosynovitis, which
states -

Tenderness in first, third and fourth flexors - Swollen third flexor - Tenderness
over tendon sheaths, attachments of extensor group to lateral epicondyle, radial
head and attachments of flexor group to medial epicondyle - Cervical spine
restricted in movement - Generalised hypoeflexia - Tenderness in swelling of
manubria-sternal joint - Splints - Physiotherapy - Acupuncture - Dismissed from
work - Unable to perform daily duties - Totally incapacitated for work for
probable period of two years - Unlikely to be able to return to pre-injury
occupation - Female word process operator ...

The award for her non-pecuniary losses was $20 000.
Hon Max Evans: How long ago were these cases?
Hon A.J.G. MacTIERNAN: These were dated 1988. 1 can quote far more recent cases,
but offsetting the date is the well known fact that in the Eastern States - they were all
Eastern States' cases - the verdicts are a lot more generous than in Western Australia. I
refer members to some cases in the past couple of years, in particular a judgment on a
case last year which states -

Multiple injuries - Musculo-ligamentous injury to neck - Minor injury to ankle -
Injury to lungs from smoke inhalation resulting in susceptibility to asthma
attacks - Post-traumatic stress disorder associated with symptoms of conversion -
Anti-depressant medication and psychological counselling required for many
years into future - Unable to perform pre-accident work..

The award for non-economic loss in that case was $12 500. A judgment on another
equally shocking 1993 case states -
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Multiple injuries - Loss of consciousness for shont period of rime - Laceration to
left temple - Abrasions to back - Muscular-ligamentous swrain of spine - Regular
physiotherapy for six months - Continuing pain and discomfort ...

Hon R.O. Pike: If you are filibustering -

Hon AJ.G. MacTIERNAN: I am not filibustering.
Hon R.G. Pike: You could have fooled me.
Hon AJ.G. MacTEERNAN: This is not filibustering, Mr Pike.
Hon R.G. Pike: Nobody can hear you, so what is the point of it? Even the Hansard
reponter cannot hear you.
Hon A.J.G. MacTIERNAN: It is not filibustering. The essence of the Opposition's
argument is that these are not injuries of a minor or relatively insignificant nature.
Hon R.G. Pike: Then talk so that we can hear you. The Hansard reporter can't even hear
you.
The DEPUTY PRESIDENT (Hon Barry House): If Hon Alannah MacTiernan addresses
her remarks to the Chair and Hon Bob Pike stops interjecting I am sure we will make
some progress.
Hon AJOG. MacTIERNAN: It is good to see Mr Pike actually speaking.
Hon R.G. Pike: That is what we like you to do, but so we can hear you.
Hon AJ.G. MacTIERNAN: It is interesting that I may be the only person who can incite
him into some conversation.
Hon Bob Thomas: I can hear you fine.
Hon AJ.G. MacTIERNAN: Thank you, Mr Thomas. I could continue with my
comments on this matter because they are essential to this argument. If the
Government's proposition is that it is acceptable to remove or discount the claims for
compensation on the basis that they are of a minor or relatively insignificant nature, it is
germane to that discussion to analyse what sorts of claims will come within this category.
If Mr Pike has not the intellectual capacity to understand that, he should not be in this
place. I have referred to five or six cases and could quote from many more; however, the
principle remains the same. I presume the Minister has slightly more lively grey matter
than Mr Pike and perhaps has grasped the point at this stage.
The relevant losses that are cited in all these cases are by their very nature not capable of
being translated into dollars and cents; they are losses of a non-pecuniary nature. Courts
in Australia and in the common law countries have generally proceeded on die basis that
awarding a money sum to such a plaintiff would provide some consolation to the person
who had suffered that loss. A judgment in Ohio in 1919, which is cited in the third
edition of Lunrz, most eloquently anticulates the basis for providing compensation for
non-pecuniary claims. It states -

An award of money damages can in no sense make the plaintiff whole, nor undo
the suffering which has been undergone. Money can in no sense be considered an
equivalent for pain and suffering. The theory of money compensation for pain
and suffering and physical injury must therefore be founded upon the fact that a
money judgment operates to afford the plaintiff feelings of satisfaction, pleasure
or gratification which, in the eyes of the law, will operate to offset the pain which
has been undergone. In other words, the possession, control, ownership and
purchasing power of money is deemed to afford the plaintiff the power of
gratifying other desires and of pursuing happiness, and of resulting in feelings of
contentment or of an otherwise pleasurable nature.

Hon P.R. Lightfoot. Was that in 1919?
Hon A.J.G. MacTIERNAN: Yes. It has been quoted in the 1990 edition of Luntz, which
is the latest edition of his book Assessment of Damages for Personal Injury and Death -
the leading text in this area. Those principles have been approved in the Australian High
1 wsi-7
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Court. Justice Windeyer has said that insofar as possession of money can in a particular
case give pleasure or provide comfort, money can properly be said to compensate for
pain and suffering. That is the theoretical basis on which an award of damages is
provided for loss of enjoyment of life and for pain and suffering. They are important
principles. A whole group of people will be denied compensation, notwithstanding the
substantial nature of their loss. The Opposition rejects absolutely the statements of the
Premier and the Minister which have suggested that the sorts of claims that will come
below the $40 000 figure are not claims of substance. The Opposition has demonstrated
tonight that quite substantial injuries attract sums of less than $10 000.
The awards that are received for injuries between $10 000 and $40 000 are for injuries of
a most substantial nature. There is no moral basis for what the Government is doing.
These victims should not bear the brunt of the failures of the system. The losses should
be spread around. Much better systems could be devised. It is the culprits and not the
victims who should bear the cost of and the burdens being experienced by that system. I
will develop those points later, but in the interim I will examine whether this proposal
will work, putting the moral considerations to one side and considering the sheer
practical capacity of this proposal to deliver what it is proposing; that is, to ensure a
containment of costs.
In the long run this proposal has the potential to lead to claim inflation. Plaintiffs'
lawyers will try to get an excluded claim into the included class and to have a discounted
claim either into the non-discounted class or at least into a less heavily discounted class.
A claim that might normally have been in the $28 000 class might be boosted to over
$30 000. and a claim of $38 000 might be boosted to $42 000. Non-pecuniary losses are
particularly susceptible to inflation of this type because they are by nature difficult to
quantify. They are not amenable to an establishment of a tariff or scale. I again quote
from Judge Windeyer of the High Court who, while acknowledging the importance of the
role of comparative judgments, said -

Compensable loss depends not only on the severity of the physical injury but on
the consequences for the individual. No two injuries are really the same; and the
consequences of apparently similar injuries vary infinitely for different
individuals.
Thus amounts given in different cases may be harmonious in principle, although
appearing disproportionate when the physical injuries alone are regarded.
Measuring in money such things as pain and suffering or the impairment of
capacity to lead life to the full really involves dealing in incommensurables. It is
an attempt to weigh imponderables. The law insists that it be done, but can give
no sure guidance on how it is to be done.

This being so, we are dealing with a very vague and difficult area to quantify, an area
which does not lend itself to tariffs Given at the same time the undeniable propensity of
the courts to find for plaintiffs against deep-pocketed insurers, there is every likelihood
that there will be a gradual shift upwards in the values ascribed to these non-pecuniary
losses. This is even more so, given the comparable verdicts. It will be a circus, quite
frankly. The Minister has got himself onto a treadmill which is making innocent people
suffer and which, at the end of the day, is not going to deliver the goods. That prospect is
made even more likely because in the Eastern States, as we said before, they have
considerably higher awards for all sorts of losses, but particularly for the pain and
suffering components, than we have in Western Australia. Given the use of comparable
verdicts and given the courts' general tendency to provide compensation for people who
are victims, we will find that in the long term inflation will eat away at the success of this
system. In the meantime obviously a lot of people will be unfairly denied compensation
or have their compensation discounted.
There are betters way of containing premiums without punishing victims. For example.
we need to look at the flat rate of insurance premiums. Rather than a flat rate we have
insurance premiums that are unaffected by accident performance. There is a rate for the
commercial and a rate for the non-commercial, and that is the only variation we entertain.
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This has been rejected by many western countries. In certain jurisdictions in America the
difference between the highest and lowest risks is up to 10:1.
Hon Max Evans: What you are saying is a loading after the first accident?
Hon A.3.G. MacTIERNAN: That is right. It need not be a blunt instrument. It could
depend on the cause of the accident or the severity of the accident. A whole range of
factors could be taken in to develop a stratified system to ensure that the perpetrators of
the problems, and not the victims, will pay at the end of the day. As I say, this is not a
novel idea. It is in place in many countries. Commentators have said that Australia must
move towards such a system.
Hon Max Evans: Many States have debated it.
Hon A.G. MacTIERNAN: It was debated at a national level in the context of no fault
insurance generally, but I do not think it has been taken up and developed in State by
State compensation schemes. Perhaps it is time it was. The system in Australia
subsidises negligent motorists, and the options we have been presented with - that is,
punish the victim or increase the premiums to a level that is electorally unattractive - are
not the only ones. A third option is the introduction of a differential premium based on
accident records. Another interesting point is that not only is this more just but also it
appears to have some deterrent effect. Some research has been conducted by American
Elizabeth Landes and discussed by Professor Gary Swart of the University of California
Los Angeles at an Australian National University seminar on this topic. The research
was said to indicate that strong, no-fault law in American States led to an increase in auto
fatality rates of 10 per cent. Our system of a flat rate premium is essentially a no-fault
system. The premium we pay and the protections we get are there with a few exceptions,
regardless of our fault. We know the real problem of the carnage on our roads. Quite
aside from its financial aspect and the view such differential rating might offer by way of
financial benefit, the introduction of such a system seems to offer a benefit of deterrent
and a possible reduction in the road toll. All the commentators say not to overstate the
argument, but such a system perhaps would bring home to people more clearly and more
frequently the consequences of their action and the need for prudence.
Hon Max Evans: It might be the reverse: If they must pay a higher premium they might
take more risks.
Hon A.J.G. MacTIERNAN: I do not think so, because they would just be increasing the
risk. I really do not see the logic there, because at this rate one can be as dangerous as
one likes and not pay any more.
Hon Max Evans: You must have an accident. An accident can happen to anyone.
Hon A.J.G. MacTIERNAN: That is right. One is not trying to overstate this case. The
evidence is that there seems to be some deterrent effect. It may well be that for a certain
percentage of individuals it brings home to them the consequences of their driving and
their potential exposure. We have not yet fully articulated a system but it is certainly
worth developing. It would differentiate between trivial acts of negligence, such as
momentarily taking one's eyes off the road, and serious acts of negligence. This reflects
the reality that serious personal injury on roads tends to result from motorists' serious
misconduct- The great established causes of accidents are driving while under the
influence of alcohol and speeding. The incidence of these two factors increases as
accidents become more serious. We have a differential rating system which could act as
a partial deterrent to such conduct as driving under the influence of alcohol and speeing
and could certainly provide a fairer basis for spreading the financial burden of supporting
our motor vehicle accident system.
Another mechanism for containing costs arising from the proliferation of small claims
could be explored. As I understand it from a number of practitioners, the greatest
problem with small claims is the need for legal advisers to recover costs, particularly
where they have costs agreements that exceed the scale. One could perhaps establish a
threshold for small claims, and it has been suggested that there could be a cost penalty to
encourage realistic settlements. The system would work something like this: Where a
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formal offer has been made - and Hon Nick Griffiths referred to section 29 of the
principal Act, where there is already a system for notification and procedure which does
not commence by way of writ - a mechanism would enable negotiation to proceed and
make it mandatory for a certain degree of negotiation and contact before the writ is
issued, unlike other arenas of legal proceedings.
It could be provided that, where the insurer made an offer prior to the issue of a statement
of claim and that offer was rejected, the plaintiff loses the right to claim costs if, in the
event of the claim being finally dealt with before the court, the amount of compensation
received is the same as or less than was contained in the offer. This idea is borrowed
from the established legal procedures for payment of moneys into court in general
commercial civil actions. There might be circumstances in which the plaintiff could face
costs awarded against him. These strtegies would have two impacts: They would deter
unrealistic claims by plaintiffs and be a ready incentive for settlement and, more
importantly, they would dissuade lawyers from pushing for higher claims to cover above
schedule costs. For example, an offer may be $3 000 plus scale costs but the plaintiff
may have entered into a costs agreement with the lawyer and, although the $3 000 may
be a reasonable claim on its face for the injuries sustained by the plaintiff, because the
plaintiff will have to pay the additional costs over and above the scale, that will leave
very little for the plaintiff. In those circumstances the lawyers will often advise their
clients not to accept the offer and push higher. This would be a powerful disincentive for
those sorts of actions.
As Hon Nick Griffiths said, we see merit in the proposals on costs contained in the Bill.
As the Minister commented by way of interjection, many firms as a matter of policy
currently limit themselves to claiming scale on these sorts of matters and they can rn
their practices in a financially rewarding way.
Hon Max Evans: I understand your practice is very much like that.
Hon AJ.G. MacTIERNAN: The firm with which I was involved, yes. They charged
only scale, and I believe Hon Nick Griffiths' firm may have been similar in that regard.
A suggestion has been made that the firms which engage in large scale advertising are the
ones which need the higher level of return to support the advertising.
Hon Max Evans: Advertising is out now, as you know.
Hon A.J.G. MacTIERNAN: Yes. I think that might have been part of the origin of the
problem. We must pay attention to the caveats put on that by Hon Nick Griffiths;
particularly we must examine carefully the need for exceptional circumstances to be
provided for in some way.
Overall, we can give this Bill one out of 10 because it got it almost right on one issue.
However, in terms of its general tenor, its thrust and the impact it will have on the
citizens of Western Australia, it is basically a failure as a Bill. We will not be able to
give it a pass. It does not provide fair or effective solutions to the important problems
involving motor vehicle premiums and liability. We hope that the Government and the
Minister, given that he expressed great interest in alternatives that might provide a fairer
solution, will consider deferring the passage of this legislation so that alternatives can be
explored.
HON KIM CHANCE (Agricultural) [11. 14 pm]: One of the problems in speaking to a
specific purpose Bill of this nature.-
Hon Max Evans: You need to have the facts.
Hon KIM CHANCE: - which relies on a narrow band of facts is that one tends to go over
the comments which have been made by previous speakers. I regret that that will also be
the case in defining the argument of what the Bill does. I have listened carefully to my
colleagues' arguments in this matter and believe that I have developed a rather different
argument. I hope that it is not too different and that we do not end up disagreeing with
each other.
Hon Max Evans: They have all gone, so it doesn't matter.
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Hon KIM CHANCE: I feel quite safe in that respect. I hope that they are not listening
outside the Chamber.
Hon Max Evans: I can promise you they won't be.
Hon Derrick Tomlinson: They axe on parliamentary business.
Hon KIM CHANCE: Exactly. I understand that some of it is extremely urgent
parliamentary business.
The Bill establishes three fundamental changes in the principles of the way we
understand third party insurance to operate now. The first and, from my colleagues'
comments, the most important is the effect the Hill has on general damages - damages
which we normally refer to as covering pain and suffering. But the effect of general
damages, sometimes called non-pecuniary damages, extends far wider than simply pain
and suffering. It includes the loss of amenities of life, curtailment of expectation of life -
I do not think my colleagues mentioned that - bodily and mental bairn, and the loss of
enjoyment of life, flat may mean something as simple as the impairment of one's sense
of smell, which is a common result of head injuries.
Hon Mark Nevill: Olfactory functions.
Hon KIM CHANCE: That is correct. The capping of general damages limiting damages
to $200 000, which seems to have captured the attention of most people, is not too
significant. It is not too significant because the net dollar effect of that limitation will not
make a great deal of difference to the State Government Insurance Commission. Indeed,
were that sum $500 000, it probably would not make that much difference, either. The
fact is that awards for general damages in third party motor vehicle insurance cases for
general or non-pecuniary damages exceeding $200 000 are extremely razm.
Hon Max Evans: There have been none in this State.
Hon KIM CHANCE: The Minister says that there have been none in Western Australia.
Therefore, I will not make much of that. The concentration has been on the $10 000
figure which is applied as a deductible to general damages assessed between $10 000 and
$30 000 and then tapering upwards for that bracket of figures between $30 000 and
$40 000. The vast bulk of non-pecuniary damages is awarded in that scale.
In the second part of the three fundamental changes, we have the application of a
threshold figure and an absolute limit on home help which is provided on a gratuitous
basis, presumably by a member of the injured person's household or a member of that
person's family. The threshold is limited by a sum of $5 000 and is further limited by a
calculation of the hourly value or the weekly value of those services to the avenage
weekly earnings. My understanding is that the average weekly earnings of the male and
female are approximately $570 a week. It is also my understanding that current awards
under the motor vehicle third party insurance fund are $20 an hour for a 40 hour week;
that is, $800 a week. There is a substantial difference between the amount determined
under average weekly earnings and the amount under current awards.
The third part of the three changes relates to legal costs; that is, in an action for damages
a claimant's lawyer can charge only a sum determined by the Legal Practitioners Act.
The Law Society of WA has said that the $10 000 deductible figure amounts to a tax on
injured people that will affect between 40 and 50 per cent of all claims. Clearly, it is a
change which will have a very considerable impact. At the risk of stating the obvious,
people who claim third party insurance are those injured as a result of others' negligence.
Although injury in a motor vehicle accident can happen to anyone - it is one of the most
nondiscriminating forms of morbidity known - it is also true that that kind of injury does
not discriminate on the basis of one's economic strength. Thke effect of this Bill most
certainly does discriminate, even though the second reading speech tries to pretend it
does not. It discriminates against women, pensioners, students, the unemployed and the
poor, or anybody who does not have a regular income. That is as a result of the fact that
what is affected by this Bill is general, non-pecuniary damages. What is not affected by
this Bill is economic or pecuniary loss.
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Hon Max Evans: Pecuniary losses axe not affected.
Hon KIM CHANCE: I thought I gutit right; however, I will repeat it to make quite sure.
I thank the Minister for pulling me up if I had it wrong. This Hill affects non-pecuniary
loss. What is not affected is economic or pecuniary loss. It is a very important issue.
Hon Max Evans: Hansard will fix it up.
Hon KIM CHANCE: Hansard is very good at things like that.
We are changing legislation which will make a significant difference to the total
setdlements made on the basis of the third party fund. What we are affecting is the people
who, essentially, do not earn an income. People who are able to sustain a claim for
pecuniary loss will have exactly the same capacity to claim - the claims will be
unimpeded by this Hill - as they would have had under the existing legislation. The
people who will be affected are those who are not able to sustain a claim for pecuniary
loss; that is, that group of people to whom I referred earlier, those who do not have an
income.
Hon Max Evans: People on a payroll can also claim non-pecuniary loss. They will lose
out in just the same way as someone who is not on a payroll. The pecuniary loss does not
distinguish between those who are paid a loss and those who are not.
Hon KIM CHANCE: The Minister does not understand the basic concept of
discrimination. He is quite right in saying that a person who is able to claim pecuniary
loss is also affected by the reduction which may occur in his non-pecuniary loss.
However, at least that person, who would claim under both types of loss, would still have
the benefit of the unaffected capacity to claim pecuniary loss. The person who does not
have that because he does not have an income -

Hon Mark Nevill: Because he has children or is looking after a sick mother.
Hon KIM CHANCE: - but can claim only in respect of non-pecuniary loss has had
affected the whole of his capacity to claim. It is quite clearly discrimination. One might
be able to argue that each person capable of claiming pecuniary loss may have his total
claim reduced by $10 000 because each is affected equally in that same bracket of the
capacity to claim. However, there will be an effect in terms of a non-pecuniary loss of
each person being reduced, for example, from $20 000 to $10 000. That fact will be
constant, but the award made to the person who is able to establish economic loss, which
may have been a further $50 000, will ultimately receive that amount plus $10 000. In
other words the reduction in that person's total claim is $10 000 from a possible benefit
of $70 000. The person who was not able to make that claim will have his potential to
claim halved. It very clearly discriminates against those who are unable to claim
pecuniary loss. I am amazed that people say this Bill does not discriminate.
Many claims now made under general damages are in the region of $ 10 000 or even less.
This Bill means that not only will claimants, whose injuries are assessed at or near
$10 000 general damages, receive absolutely nothing but also they will have to find from
their own, and probably limited, resources the cost of their legal representation and
medical reports. The cost of those medical reports can run into a considerable amount of
money because a claim such as this can require a large number of reports, often from a
number of different doctors.
Over the years. we have heard members from both sides of every Parliament in Australia
condemn each other for legislation which has retrospective effect. Leaving aside the
hypocrisy of that phenomenon, members will agree in principle at least that an action
which is now lawful should not later become unlawful consequent upon an Act of
Parliament or, for that matter, vice versa. One of the hallmarks of the Reichstag while
Adolf Hidler was maintaining a veneer of being a democrat and acting as the German
Chancellor was its ability to legalise actions which had already taken place and which
were illegal at the time of their taking place. Although the retrospective powers of this
Bill do not extend to altering the legal status of any action by any person it nonetheless
has a retrospective effect. The Act commences its effect on the date of the royal assent of
the Bill. That is common enough, but in clause 5 at page 3 - defining the application of
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the proposed inserted section 3C, amounts A, B and C - the limiting effect of claims for
non-pecuniary loss is applied to the financial year ending 30 June 1994. That is not the
financial year, 1994-95, the year we enter in two and a half months; it is the financial
year 1993-94, the year which started nine and half months ago. People who are injured
subsequent to 1 July last calendar year will now receive non-pecuniary loss less than that
they would have received for no other reason than the passage of this Bill. That would
occur despite the fact that the owner of a vehicle hit by a negligent driver has paid a
premium in the belief that the potential benefit from the insurance product he purchased
was not subject to the deductible amount.
Hon Max Evans: Do you really believe that?
Hon KIM CHANCE: It is not a difficult statement to believe. A person buys a third
party insurance policy.
Hon Max Evans: It is compulsory.
Hon KIM CHANCE: That is right. However, it does not make the contract any less
binding. Regardless of whether a contract is compulsory, it remains a contract. A person
takes out a contract to buy third party insurance cover for his vehicle and the only option
he has is not to have comprehensive motor vehicle insurance.
Hon Max Evans: He buys protection.
Hon KIM CHANCE: Yes, but however one defines it he is buying an insurance product
and he enters into a contract with the State Government Insurance Commission to do
that. By doing that he could reasonably say he was buying a product which was not
subject to the deductability. However, some nine and a half months later we will reduce
the value of the insurance product which that motorist bought. If someone in the
commercial world took that action he would be locked up. The Government will do it
simply because it can do things legally, but if someone else did it that would be illegal -
an act which I said the Reichstag was keen to do in the mid-1930s. That does not make it
right.
Retrospective legislation, regardless of which Government introduces it, is wrong.
Changing the face of retrospective legislation does not make it any better. Why is this
action considered any better simply because it has come about by way of legislation? We
have a responsibility to ensure that in using the unquestionable power of Parliament to
pass legislation we do not commit acts which are condemned by members of this House
or which, if committed in a commercial context, would simply be illegal.
Proposed section 3D limits the amount of money which can be paid for claims for
damages for the provision of home care services. This is achieved by applying a
threshold of $5 000 which is adjusted by movement in the average weekly earnings. The
restriction applies to the amount which can be awarded to a family or household member
who provides domestic nursing or attendant services.
Proposed section 3D)(2) rules out an award for services which would have been provided
if the person had not been injured. Is that not a blow below the belt? The carer - a family
or household member - of an injured person who is quite possibly seriously injured with
spinal injuries. may be required to give up his or her job if the injured person requires
extensive care, day and night.
Hon Max Evans: The cover provides for that.
Hon KIM CHANCE: It does not have to be gratuitous service. That is a decision people
will make. We should not be framing legislation which favours one or the other option.
I will not make a major point about the carer giving up his or her job, although in that
circumstance the carer's income would obviously cease.
The tax which would be paid because the family or household member has chosen to
provide those gratuitous domestic services is $5 000, because the first $5 000 of the
award for gratuitous domestic services is subject to a threshold. Apart from anything
else, we have a limitation on average weekly earnings. Under current awards an amount
of $20 an hour is paid out on a 40 hour week; that is, $800 a week. The limitation under
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this Bill will be $571. Injured persons can be paraplegics, quadriplegics or people who,
in those circumstances and others, require very extensive attention for the rest of their
lives. The average weekly earnings are in the order of $570 a week. The application of
limits to the damages payable to average weekly earnings is unjust, given the difference
between that and the commercial rate. The difference between $800 and $570 is $230 a
week; effectively that is a tax on the injured person's carer. Sadly, the type of injury
which will result in a lifetime impairment and require lifetime care happens far too often.
It is wonderful that severely injured people can be assisted to become more mobile and to
care for themselves. The fact is that we have a depressing number of accidents in our
society which cause severe injuries. Over 20 years the effective tax provided by the Bill,
without allowing for growth in interest factors, is approximately $250 000. That is the
amount a caret will not receive as a direct result of this Bill. My calculation is based on
the difference between current awards of $20 an hour and the requirement under this Bill
to use the figure determined by average weekly earnings.
Hon Max Evans: You probably realise that a carer would not be paid $20 an hour.
Hon KIM CHANCE: I acknowledge the Minister's point. We need to consider a
number of precedents to establish the amount that is being paid. I understand that for
commercial home care services that is the figure which is currently being awarded by the
insurance funds. I have taken that as the benchmark figure because it is a reasonable
argument. The Minister can centainly provide the House with an argument to the
contrary. I thought it through before I commenced my remarks because I was disturbed
by the amount of money involved over a 20 year period. The amount of $20 is somewhat
below the sum paid to registered nurses early in their working life. It is not at the top
level of remuneration for nursing and that top level is probably not justified in the context
of home care; nonetheless, it is not a bad benchmark figure. It is an indication of the
effect this provision of the Bill will have on awards. Who will benefit from it? It is
simply a benefit to the insurer and obviously the insurer passes it on to the motorist, If
we consider from whose pocket this benefit will come we should be ashamed of
ourselves for even considering this provision.
The $250 000 saving over 20 years may come from the household of a 40 year old
unemployed person who has been injured as a result of the negligence of another
motorist. The person may be, for example, a quadriplegic. If that injured person were
married, his or her spouse would face a lifetime of caring for the injured person. It may
well be that the injured person was not the breadwinner, given that he was unemployed.
If that were the case, not only would the award be reduced by $250 000, resulting from
the limitation imposed by the avenage weekly earnings limitation, but also the family
would not receive an award on economic grounds. It is highly unlikely that any award
given on economic grounds would be very high. I have been reading a book on the laws
of Australia and the 33 tonts, which gives useful information on how future economic loss
is determined. When I asked my friend and colleague, Hon Nick Griffiths, for his
opinion on this matter as a lawyer, he said it is very hard to define because the award for
damages for future economic loss is more an art than a science. Having read the
precedents in these torts,-] can only agree that it is a very sophisticated science.
Hon Max Evans: You know the old saying that the opinion you get from a lawyer is only
as good as the money you pay for it. I assume that you did not pay your colleague for
that opinion.
Hon KIM CHANCE: I think it was an excellent opinion, and it was well supported by
the volume on the laws of Australia. Suffice to say that any awards given for loss of
future economic earnings to a 40 year old unemployed person would be small indeed, if
they existed. Through no fault of its own, the family in this example has had its whole
life destroyed by the injury. The family can do nothing about that but this Bill makes
absolutely sure that the rest of this family's life together will be spent in total misery.
The Minister may argue about my assessment of the $250 000 in respect of the award
made for domniciliary care.
Hon Max Evans: If it comes to more than $5 000 in a year, there is no deduction.
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Hon KIM CHANCE: I am talking about the limitation imposed by the selection of
avenage weekly earnings as a benchmark. The award will be lower as a result of the
provisions of this Bill. The injured person in this case may have the option of taking a
common law action for loss of potential earnings but that, in itself, is an unsatisfactory
process. The driver of the other vehicle may well be dead and it is difficult to sue in
those circumstances. In both the second reading speech and the SOIC briefing notes it is
made clear that these amendments have absolutely nothing to do with the shortfall in the
motor vehicle third party insurance fund. However, in the SGIC briefing notes on this
matter the statement is made that the $50 premium component was imposed on 1 August
1993 to finance the $330m shortfall in the third party insurance fund for claims which
occurred prior to 1 July 1993. It is not for WA Inc losses Or the commercial operation.
That has absolutely nothing to do with this Bill, but I found it interesting because at the
bottom of the motor vehicle licence we are told that the levy has something to do with the
losses incurred by WA Inc. The SOIC clearly does not agree with whoever was
responsible for placing that notice at the bottom of the licence. I ask the Minister to tell
us why that statement direct from the SQJC is different from the other statement.
Hon John Halden: It must be wrong because we have heard so often to the contrary.
Hon KIM CHANCE: I noticed it as I was passing through the material.
Hon John Halden: That is the last time you will get briefing notes!
Hon KIM CHANCE: The second reading speech and the briefing paper clearly level the
cause of this action to limit claims at the disproportionate number of small claims. That
may be the case, but the line run by both the Minister and the SGIC seems to ignore the
impact on those who are seriously injured and do not have recourse to claim via
pecuniary loss. The seriously injured may be severely affected by this and not those
clearly identified as being at the seat of the problem; that is, the disproportionate number
of those people making small claims. The second reading speech identifies the number
of injuries, including bruising, lacerations and particularly minor soft tissue damage, as
the major problem in the area of general and non-pecuniary damages. The Minister said
that without these amendments the premium for compulsory third party insurance would
increase by 10 per cent next July. The Minister also said that average claims costs had
risen by 53 per cent over the past four years. He went on to suggest that small claims
needed to be addressed to protect the capacity to pay those severely affected by motor
vehicle accidents. Why then does the Bill impact so harshly on those most seriously
injured? If it were trying to address a problem identified over and over again in the
second reading speech and the SQIC briefing notes - overuse of the law in respect of
small claims - why is the effect most harsh on those most seriously injured, but only if
they are not wage earners, do not have an economic base of some kind and are not able to
claim pecuniary loss? A person who is poor and seriously injured is likely to be in big
trouble under the provisions of this Bill. In the second reading speech the Minister said -

As stated, the problem in relation to the multitude of small claims has been
compounded by unrealistic expectations of plaintiffs and by a small number of
lawyers who have actively promoted and encouraged claims from people who
have received minor or relatively insignificant injuries. Both plaintiffs and these
lawyers have placed unrealistic demands on the compensation system resulting in
payment of substantial sums of money for inflated minor claims.

That is fine and entirely consistent with what the Minister has said on a number of other
occasions, but how do we know it is true? I do not know it is true. The Minister may
know, or the Minister may think he knows, but who has told the Minister and on what
grounds has he told the Minister that is the case? Is there any empirical evidence that can
establish that statement as the truth?
Hon Max Evans: Insurance companies keep records and use statistics.
Hon KIM CHANCE: Statistics - that is where the truth lies!
Hon Max Evans: No; the actual claims.
Hon KIM CH-ANCE: One statistic the Minister quoted, I believe unreservedly, is that in
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the last four years the average cost of claims has increased by 53 per cent. Statistically, I
am sure that is absolutely correct, but that has nothing to do with the cause that is
identified here - unrealistic expectations. It has nothing to do with a small number of
lawyers who have actively promoted and encouraged claims.
Hon Max Evans: Even the lawyers here tonight would agree with that part of it.
Hon KIM CHANCE: I do not, because I want to see it proved.
Hon Bob Thomas: Courts do not pay out on expectations. They pay out on the facts of
the case.
Hon KIM CHANCE: Thank you, Mr Thomas. Because the legal profession now has the
capacity to advertise its wares, and because of the activities of a group of legal
professionals who are ready to point out the rights of people, we are now seeing
compensation for cases which always should have been compensated. Justice is finally
being done where previously it was not done.
Hon Max Evans: What a load of rubbish!
Hon KIM CHANCE: The Minister has not proved that that is not the case. All the
Minister has been able to say and all the State Government Insurance Commission has
been able to say -

Hon John Halden: You mean assert.
Hon KIMf CHANCE: Indeed. All they have been able to assert is that the number and
cost of small claims has increased. I will not dispute that. However, I will dispute the
reason that has been suggested for that increase in the number of claims. I do not accept
that it has been caused by a small group of lawyers or an avaricious group of injured
people. I am sure there are cases, and we have all heard of cases, where the system has
been rotted. Probably the system is also being-rorted in larger cases where people have
made exaggerated claims.
Hon John Halden: It will probably be ronted under this legislation.
Hon KIM CHlANCE: It will certainly continue to be rotted. I believe that at least a
component of that increase in the number of claims is the fact that people now have the
capacity or can see their way clear to make those claims. If that is the case, then an
increase in premiums is justified. What is not justified is what we are doing to injured
people by using that as an excuse to do it.
The second reading speech then states -

Notwithstanding comments to t contrary, the system does not discriminate
because the proposed limits will apply to all claimants regardless of their financial
position.

That is absolute rot. Of course it discriminates. I have outlined the reasons why and I do
not intend to do that again. It actually caused Hon Derrick Tomlinson to leave the
Chamber. I believe I have established reasonably that it does discriminate against those
persons who do not have an income because it is only those persons whose awards will
be affected by this Bill. That is a clear and sustainable statement.
The second reading speech states also -

History shows that claims for gratuitous services have been used to inflate
damages for frivolous claims.

How is this determined? Are we to expect that because the second reading speech states
that, and because someone convinced the Minister that it is tre, it is in fact true? I do
not believe that claims for gratuitous services have been used to inflate damages for
frivolous claims. If that were the case, if history has shown that, why cannot the judges
determine in those cases that no damages should be awarded? Why were damages
awarded if the claims were not established?
Who will benefit from the changes in this Bill? There will be two beneficiaries. Firstly,
the SOIC will benefit.
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Hon Max Evans: The SOIC is the State.
Hon KIM CHANCE: Yes, the State of Western Australia, but the SGIC is the corporate
body concerned. Everyone knows who owns the SGIC. Secondly, the motorists of
Western Australia - the people who ultimately pay the bill - will benefit. Who will suffer
from the changes in this Bill? The people who will suffer are those who are injured and
those who care for the people who are injured, but, most of all, it is the poor people who
are injured, and their carers -

Hon E.J. Charlton: Who are the poor?
Hon KIM CHANCE: The poor are pensioners and the unemployed. People will suffer
reduced awards because of this Bill, for the following reason: So that the Government
can save the cost of a 10 per cent escalation in the number of claims, which may or may
not continue. The second reading speech projects that the number of claims will escalate
at a rate of approximately 10 per cent per annum. Will that continue? I suggest that the
reason that we have seen an escalation - namely, people's greater access to the law - will
reach a plateau. The 10 per cent escalation which we have seen in the last four years, at
least, will eventually level out because once those people have discovered that they have
access to law, there will tend to be a reduction in the total number of claimants.
Hon E.J. Charlton: That is very logical!
Hon KIM CHANCE: That is logic. Awards are established by precedent, which is
another thing I learnt from going through these tonts. I wish I had time to read some of
them to the House. Judgments are made on the net effects of the injuries. It is
fascinating to read the summary of those torts and how the fine details affected the final
payment of the awards. In one case, no award for pain and suffering was made because
the severely injured person was unconscious as a result of the injury and had never
regained consciousness; therefore, it was assumed that that person had never felt pain and
suffering. That award was not made a long time ago; it was made in 1966. What will
prevent future judgments from building in the effect of this Bill? What will prevent
future judgments from saying, "This judgment will be affected by a deductible of
$10 000; therefore, T will add $10 000 to the top of it to even it out"? What on earth will
we achieve if that will be the case - and from those tons I suggest it will be the case -
except reduce the standard of living for those persons who are injured now?
HON SAM PIANTADOSI (North Metropolitan) [12.01 am]: I oppose the Bill.
Hon Max Evans: That is strange.
Hon SAM PIANTADOSI: Minister, I have some personal experiences that I would like
to relate which are all part and parcel of the problem, in many instances, of decisions
such as this Government proposes to make. Most people would be fortunate enough
never to have the experience of being involved in a motor accident and being
hospitalised; they would not know the resultant trauma that can affect people over many
years. A situation occurred while I was doing my National Service. I spent 26 days at
the Wodonga Base Hospital as a result of internal bleeding after I was thrown through a
windscreen when the car was hit head-on by a five ton truck. I was the passenger in the
vehicle, not the driver. After six operations since 1967 to remove glass, to have my nose
straightened on a number of occasions -

Hon B.J. Charlton: It has not been successful.
Hon SAM PIANTADOSI: It has not. I am glad that the Minister is so observant. I have
not always been blessed with this nose. It was somewhat different years ago. What is the
Minister's excuse?
Hon ElJ. Charlton: I thought yours was a result of your union days.
Hon SAM PIANTADOSI: I can prove why mine is in this state. Every winter when
there is a severe change in the weather I have problems. The winter weather affects me
considerably and I suffer pain. I am still suffering 27 years after the event. I received
compensation of $7 000 in 1971 but I had another three operations for which I had to
bear the cost.
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Hon Max Evans: Was it an army injury?
Hon SAM PIANTADOSI: No. We were off duty at the time. It was an MVIT claim and
I had to go through the system. I paid all the additional expense from my own pocket.
The Minister should believe me when I say the $7 000 compensation was only half the
amount I eventually ended up paying for the other operations. At the time, pain and
suffeuing was not taken into consideration, and that pain and suffering has continued for
27 years. Much has been said about frivolous claims. It is true that within the system -
even within the workers' compensation system - people will always set out to ront the
system. But for every individual who tries to rort the system there are five genuine cases
where people do not make accident injury claims.
Two years ago on Balcatta Drive a speeding car hit the rear of my car as the driver cried
to swerve to avoid my car. The road was wet and I lost control of the car as a result of
the impact; my car went off the road and demolished a telephone box and a rubbish bin,
and sideswiped a lamp post. The ambulance arrived. I sustained a back injury but at the
time I did not think it warranted travelling to a hospital by ambulance. Consequently, my
wife collected me. However, later I had a check up at the local general practitioner's
surgery. Three months later, out of the blue, I could not get out of bed. I had to roll over
and get on my knees to stand up. The muscles had contracted around my spine, and I
could not move.
Hon Mark Nevill: At least you have a spine.
Hon SAM PIANTADOSI: If I were subjected to a physical examination today the doctor
would probably find nothing wrong with me.
Hon ELJ Charlton: I bet he would.
Hon Mark Nevill: He would probably find nothing.
Hon SAM PIANTADOSI: That is right.
Hon E.J. Charlton: It would depend on where he was inspecting.
Hon SAM PIANTADOSI: It could be that when I go home this evening the problem
could recur. Doctors and physiotherapists say that it could happen at any time. If I were
subjected to an examination, say, to consider a settlement I guess some people would say
that I am fully fit and that I can do many things. But I have been told by the experts that
I sustained an injury and problems could recur at any time. In these circumstances,
would the Minister say that my claim would be frivolous, bearing in mind that I could
probably outrun him and his colleagues in a race up the street? Perhaps my claim could
be regarded as frivolous.
H-on E.J. Charlton: I will take you on after this, if you like.
Hon SAM PIANTADOSI: My problem could recur, and many people have been cited by
insurance doctors in the past as making frivolous claims. Probably at the time of the
examination and the issuing of reports by the doctors, some people would appear to be
fit, but we must defie the fine line between genuine cases and frivolous cases. Perhaps
examinations should be made over time before an assessment is made; perhaps one
examination is not sufficient.
Again I cite a personal situation when two weeks ago I had to undergo physiotherapy. it
was very difficult. My wife had to assist me, because I could not drive. It was very
awkward, I had to be assisted to dress because I could not bend over. It is not a situation
that one would like to suffer on a permanent basis, but it could happen. It could happen
to many people. When considering non-pecuniary loss, one could ask whether the people
who made these recommendations have ever been in a position to assess the five relevant
areas - pain and suffering, loss of amenity of life, loss of enjoyment of life, curtailment of
expectaton of life, and bodily or mental harm. After I had the accident at Wodonga in
1967, every time I approached the bend where the accident occurred my spine would
shiver - although driving from Perth to that area, sometimes exceeding the speed limit, I
had no problem.
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Hon Mark Nevill: I beg your pardon.
Hon SAM PIANTADOSI: I do not mind mentioning that I was speeding. However, as
soon as I neared the area it became a different exercise.
Hon E.J. Charlton: That has nothing to do with your back.
Hon SAM PIANTADOSI: I am talking about bodily or mental harm. When I came
home from leave, I was driving my vehicle towards the then junction of Charles Street,
Roe Street and Hamilton Street where Hardy's chemical company used to be on the
corner. A near accident occurred and I had to park my car as I could no longer drive as a
consequence of what occurred some four months previously. It is a difficult exercise and
it affects people in different ways. I have overcome that anxiety, but some people
probably do nor have that capacity to recover.
Unless one experiences a situation like that, it is hard to make a determination on the
suffering felt by and the effects on people. In considering the five areas outlined in the
Bill, I can say from experience that each does not represent a nice experience. I would
rather be in tip top condition than be put in a position of not being able to dress, shower,
tie my shoes or play with my son. Such injuries affect many aspects of life people
enjoyed prior to the accident. Even $300 000 or $400 000 in compensation, for someone
who loses the ability to do the simple things of life or to share activities with his family,
does not make up for the suffering and loss.
On occasions through my years in the union movement, where I handled many
compensation matters, the thought that some of my members' claims were not genuine
crossed my mind - it happened on several occasion.
Hon E.J. Chariton: You were probably right.
Hon SAM PIANTADOSI: If the Minister was listening earlier, instead of worrying
about other things, he would have heard me make say that some people are trying to rort
the system.
Hon E.J. Charlton: I have listened to every word you have said.
Hon SAM PIANTADOSI: However, for every person trying to ront the system,
probably five times that number are making very genuine claims. These genuine people
are now expected to bear the brunt of the cost of the system not only through the pain and
suffering of the injury, but also without compensation with which they might otherwise
be able to make life a little more comfontable. The Government will minimise that
compensation.
The Minister should spend some time with injured people and their families; it would be
a true test to observe those people over a year and study their medical assessments.
Hon Max Evans: As you known, my wife works with these people all the time. She had
contact with your mother.
Hon SAM PIANTADOSI: I know. The Minister's wife could tell him about what these
people suffer on a regular basis. She can tell the Minister about the variations in people's
ability to cope with pain. After seeing these people, one would not call them
malingerers. They are not trying to ront the system; they are in genuine pain. Some
people cope with the problem better than others, but that does not mean that they are still
not subjected to some curtailment of their lifestyles. The Minister is fortun ate that his
wife works among those people every day as she can give him information. His wife
could make assessments of people on a monthly basis as she works at Shenton Park with
people with hip problems similar to that suffered by my mother.
Hon Max Evans: They find people like your mother who are suitable for a special
operation and want to get well. However, many people who come in on workers'
compensation and third party claims do not want to get well. They are malingerers and
want to get as much as possible from a claim. That is to their disadvantage as their
medical problems become worse.
Hon SAM PIANTADOSI: [ am having a dispute now with the Motor Vehicle Insurance
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Trust. Had I taken the soft option at the rime of my injury and enjoyed a nice ride in an
ambulance - which would have been recorded - and if I had not said that I felt better and
spent three or four hours in a hospital instead of going to a GP, I would not be involved
in this dispute. I can show the Minister my physiotherapy bills which have been rejected
by the MVII. The police and an ambulance attended the accident, but it was my
decision, as I felt okay at the time, not to take the ambulance ride to the hospital. That
made all the difference. I can show the Minister all the documentation on this matter. I
must argue to get the MVIT to pay the physiotherapist's bills. It could not be said that
my intention was to malinger; I just did not want to go to hospital and spend three or four
hours in a casualty ward. I did not feel too bad at the time, but I am suffering as a
consequence of my decision. The service of this physiotherapist was required directly as
a result of that accident. I can give the Minister the evidence. Where is that fine line
Minister? Where does the MVIT draw the line?
Hon Max Evans: Where they are talking about a physiotherapist bill, it is a pecuniary
loss, not a non-pecuniary loss.
Hon SAM PIANTADOSI: The MVIT will not pay the bill. When it comes to the
argument about malingerers, and people getting as much they can out the system, the
MVIT will not even pay my physiotherapy bill. I had to fill out two forms because the
first was lost. Can the Minister clarify how a person can be denied a return of his
expenses in this situation?
If a case extends over some rime, die MVIT sends letters every so often asking whether
one still intends to claim and when one last visited the doctor. In effect, it is suggested
that one should visit a doctor regularly and so have something on the record. This will
show that one is not malingering and trying to put it over the system. If I am feeling well
today, why should I go to a doctor? I will do so when the pain comes back and I cannot
move and get out of bed. If I am feeling well, Wkhy should I be forced to visit the doctor
to satisfy the MVIT that I am not a malingerer? Do I have to be transferred to the
hospital by ambulance to justify my claim?
Hon Max Evans: I hope that after the debate the MVIT will listen better.
Hon SAM PIANTADOSI: When this legislation is being considered in Committee -

Hon Max Evans: We are taling about pecuniary loss in your case, not non-pecuniary
loss. That is a different matter.
Hon SAM PIANTADOSI: I was talking about those five areas. I am having a difficult
enough time trying to secure my pecuniary losses - what I have had to outlay to get
treatment for my back injury which was no fault of mine. On top of that, the
Government is proposing that the amount should be limited for any pain and suffering,
any loss of amenity of life, any loss of enjoyment of life, any curtailment or expectation
of life or bodily harm. That proposal is affecting me in two ways: Reimbursement of
compensation and for any future pain and suffering that I may encounter. As a result of
my accident, every season I will get pain. My back could go at any time. I ask the
Minister What price would the Government put on that?
Hon Max Evans: Did you continue to play soccer over the years since you sustained this
back injury?
Hon SAM PIANTADOSI: My back was injured two years ago.
Hon Max Evans: I meant in the other accident.
Hon SAM PLANTADOSI: In the other accident my nose was stitched back on. I just
about lost my nose; that is why it is its present size. The size of Hon Eric Chariton's nose
is probably the result of his chasing, and running into the back of, ewes. He tries to head
butt the ewes in the paddock, and that explains his condition.
Hon Mark Nevili: He overpowers them.
Hon SAM PIANTADOSI: I played rugby and soccer for 16 years. I had to have glass
removed from my body after the accident. Glass does not usually show up in X-rays. it
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works it way through the body. I could be washing my face when a glass fragment
would break the skin. It cannot be detected on X-rays. In that case, it would have to be
surgically removed. In the accident two years ago my back was injured. Members might
recall that during that time I had a cushion that I sat on in this Chamber to try to ease the
pain caused by my back injury. At the moment I am having difficulty in trying to get the
money I have expended to try to put my back right. That is what we are arguing about.
We are not talking about any future loss, pain and suffering or curtailment of life; I am
only trying to get what I have had to pay for that treatment until this time.
Hon Max Evans: Are you doing any swimming or exercise? Let us forget about the
money side for a moment.
Hon SAM PIANTADOSI: I swim and I have shed some weight to try to help the
problem I have with my back, and I hope to keep that weight off. The back injury can
return at any time. The pain can return. Sitting for a long time affects my back. Nobody
has been able to give me the guarantees that I seek to enable me to be reimbursed, let
alone what may be an amount for future pain and suffering.
I am genuine in what I say. When we talk about this being an exercise to try to weed out
malingerers from the system. I would like the assessments to be carried out over a period.
rather than being a one-off examination. A general practitioner might see me today when
I am in good condition and make an assessment to that effect, and say that I am trying to
trtn the system. He could very well come to that conclusion. However, if the same
general practitioner were to examine me when I was getting physiotherapy or when I
could not get off a wooden floor on which I was sleeping because it was the only way I
could get some comfort, his assessment would be different. The situation can change.
People could be in bad physical condition on one day and, after treatment, in a couple of
weeks their condition could change. Their condition could recur. When we ame talking
about weeding out malingerers from the system, we need to take that into consideration
and have assessments over a period.
Many people fall into the five areas covered by the Minister who have sustained a loss of
enjoyment of life where they are not able to fulfil a role within a family, whether it
affects their children or whether it is in a marital sense. A lot of damage can be done
both physically and mentally to those people who have gone through the experience. The
suffering is considerable when it hits people. Sometimes it is a great relief when people
are able to walk freely, having tried to put one foot ahead of the other for some
considerable time. I would not wish that upon the Minister or any other member. As
part and parcel of the SOIC looking at weeding out these so-called malingerers, it should
not make that assessment after one examination. That assessment should be made over a
period. I certainly do not support the Bill.
HON MAX EVANS (North Metropolitan - Minister for Finance) [12.26 am]: I am
greatly mortified: Hon Mark Nevill has given me his full support on many other Bills
which we have debated, but he will not support this one. I understand where members
are coming from and their various experiences. It is interesting to hear Hon Sam
Piantadosi speak about his injuries. In the debates in the other place and this place no-
one has talked about their personal experience of injuries except him, unlike the
experiences that were relayed during the debates on the adoption legislation. I note his
comments.
Hon Mark Nevill: I do not want any experiences.
Hon Sam Piantadosi: Will you give me my money back? I will send my fellow to you.
'Me PRESIDENT: Order!
Hon MAX EVANS: I will son out the member's problems and I will probably be able to
sort out this one, too. Hon Sam Piantadosi referred to the Motor Vehicle Insurance Trust
which, as most members would know, was set up in the 1940s and operated very
successfully. At one stage 14 insurance companies were part of the miust. No money was
put in by them yet they received benefits from it by way of sharing about $6m in
dividends each year. In 1983-84 discussions were held about combining the MVIT and
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the State Government Insurance Office. Jack Walsh investigated the matter initially.
Subsequently Laurie Connell approached Price Waterhouse to work on a good scheme to
combine the two companies. As at 1 January 1987, the combined companies had a net
worth of about $28m. In about two years $350m had been lost; that is, nearly 15 times
the capital of the trust. That is when the problem started. The rules of investment were
changed. Previously the money could be put only into authorised trusts. The MVIT had
a portfolio of $450m, comprising mostly loans to local government, the Water Authority
and the State Energy Commission. There were good interests rates there, but after thai it
was changed so the trust could go into equity investments. This is where some of the
problems started, and it happened very quickly. From 1 January 1987 to 30 June 1987 it
made a profit of $2m. The trust revalued the ATM building at a capital cost of $62m and
it had investments of $790m. The other side of balance sheet was represented by claims.
Hon Sam Piantadosi: We are talking about people suffering pain.

Hon MAX EVANS: I know, but I want to talk about the financial pain and suffering that
has brought about the problems we have today.
Hon Sam Piantadosi: That will not fix my back.
Hon MAX EVANS: The investments were made with the complete approval of the
previous Government. Mr Holmes a Court got $790m and we lost $400m overall. I will
give a lesson about the workings of an insurance company. Premiums, particularly in
compulsory third party insurance, are paid up front and it might be three or four years
before the claims are paid out. That is called long-tail business. Burglary is quick, short-
tail business. The advantage in third party insurance is that it takes a while for claims to
catch up with premiums. This has gone on, and we have been able to survive the big
losses there, but not very well, because the commission was relying on the investment
portfolio of $350m. which would have beenseaming income. The commission has
premiums coming in and it invests the money until the claims are paid out in three or four
years, A company like Lloyds of London settles in three years; it closes the books at the
end of three years, and for some businesses that is longer. The commission is relying on
the income earned from premiums before claims are paid out; that keeps the business
going, The SGIC has been short of income earned from assets because it has not had the
assets; it has had a huge loss on. the balance sheet. We are trying to rectify that loss
created by these bad deals by instituting an extra $50 premium. in addition, claims have
been hard to meet because the commission has not been earning income from that
premium income. What has made it worse in recent times, as a couple of members said,
is the increased number of claims that have come in, particularly for non-pecuniary loss.
These have been driven by a lot of reasons, and Hon Kim Chance might be right that for
the frst time the accident victims are getting their just reward because lawyers are
looking after them properly and making all the claims they should. I think he might have
had his tongue in his cheek.
Hon Sam Piantadosi: If you do not lodge a claim, and you have a problem later on, you
will miss out on that claim. There is a time factor involved. As a precaution you are
advised to lodge that claim because should a problem recur and you have not lodged a
claim within a certain period your claim is no longer valid.
Hon MAX EVANS: I agree with that completely. One must lodge the claim, but it is a
matter of how one pushes the claim after that to maxim ise the benefit one might get from
it It is all about how one is treated, the number of claims, visits and so on. For example,
a limitation is placed on physiotherapy of about $800 before they pull the pin and look a
bit more closely at how much they will pay.
Hlon Sam Pianradosi: My bill is for $126 and I cannot even get that.

Hon MAX EVANS: We must look at the time factor. This example accentuates what
lawyers have been doing. Reputable lawyers in the city have been charging costs as we
recommend, and not as a percentage of the claim. Some months ago an American
television documentary picked up on a fraud in the bus system. Every time someone ran
into a bus, people jumped on the bus and claimed an accident. Touts were going around
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giving out cards for lawyers, who sent them to particular doctors and physiotherapists.
As a result of the story the doctors, lawyer and physiotherapists were strck off. The
doctor was saying that the more paperwork on file the larger the award. This is partly
true here, and our legal friends in this place will attest to that. Some of the law firms
have been saying this for quite some time. We must stop this proliferation of
overservicing of claims. Some action must be taken to stop claims going up. People
cannot afford to pay increasing premiums. Because it is a social insurance, it is
compulsory and the cost must be passed on.
Two things were happening: Claims were going up and advertising by lawyers was
increasing. I mentioned to Peter Fitzpatrick of the Law Society that all advertising had
been banned yet one firm still had a coloured add in the Suday Times. Apparently he
had four weeks to run on his contract. The Law Society has managed to effect a reduced
number of advertisements and that may make a difference to the amount of claims. The
advertisements were pushing certain types of claims and trying to build up clients for the
advertisers.
We cannot keep letting the claims extend. We must balance our books. The SGIC
originally had a little capital and in the old days the factor was 20 per cent for a listed
company. The SGIO had a factor of 60 per cent with $100m of capital and $150m of
premium. The commission had no capital backing to it at all, yet that was what its
income was earned on. It was getting worse and worse on the premium side. We had to
say no sometime. The Labor Government in Victoria made changes some years ago,
South Australia still does not make payments, and New South Wales came in with a
threshold of about $17 500 which is indexed to the consumer price index. We have
followed fairly closely the New South Wales legislation. That is why we are bringing
this forward today to make some adjustment.
A lot has been said about retrospectivity. We had to decide whether to bring this in from
a particular date or from when the legislation went through. A lot of things can happen.
We believe it is far better to make it I July 1993. No retrospectivity is involved; no-one
had expectations that he would drop back. Nobody knew on that date he would have an
accident later.
Hon Kim Chance: They still bought an insurance product, and the Government reduced
its value.
Hon MAX EVANS: The person bought a product to be fully indemnified against all
claims irrespective of the amount of money. The guy that is hit did not buy the
insurance. Someone commented last night about buying gap insurance. We can all buy
personal accident insurance to be covered for that $10 000 gap if we foresee that we will
need it. About one per cent of the population suffer from accidents and make claims.
Hon A.J.G. MacTiernan: That is not true in monopoly situations. Even if the person is
not sure he has a claim, he buys an insurance package. When he buys a premium he is in
fact buying a package.
Hon MAX EVANS: The person who buys the premium buys indemnity. Perhaps $1 000
is paid out or it might be $3m, but the premium is the same. That is the indemnity that
the driver is not sued for. If he is under the influence of alcohol he can be sued for
damages, but most of the time the injured person does not have much to sue for.
Hon Kim Chance: This Bill reduces the value of that indemnity.
Hon MAX EVANS: Yes.
Hon Kim Chance: Without the consent of the purchaser.
Hon MAX EVANS: We have not affected the position of the person who purchased the
insurance policy. It is different for other policies. With all insurance one must have an
insurable interest. The guy who buys the policy has an insurable interest because we
protect him from being sued if he has an accident. That is the way I see it easily and
clearly. The Government does not back away from the retraspectivity aspect. It decided
that a date had to be fixed to put it in line. The claims this year are well down on last
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year's figures. We are not certain why that is the case because the accidents recorded by
the police and ambulance services are occurring at the same rate.
Hon Sam Piantadosi: I will tell you why they are down. Unless one can show and
demonstrate regularly that one is receiving medical attention, and can send in the reports
to the Motor Vehicle Insurance Trust, the claim will no longer be valid. I can show you
correspondence to that effect to keep one's claim valid.
Hon MAX EVANS: People must make a claim in the fkist place after an accident. Such
claims may take two to four years before they are fully processed. It was a bad choice of
words when Hon Kim Chance referred to the screed from the SOIC. The Government is
considering controlling the continuing increase in premiums. Irrespective of the business
losses, the premiums have increased. Claims have also been increasing, which forces up
the premiums. There are two choices in this world. Nothing ever stands still; it either
goes up or down. Th~e premiums cannot be held. If they could have been held at the rate
four years ago we would have no problems. However, the way the situation was going a
decision had to be made this year or next year otherwise the premiums would be put right
up.
Unfortunately Hon Mark Nevill is not present; I was going to give him a bit of an
education on privatisation. Hon Mark Nevill said the Government had done all of this
just to gloss up the picture and make it look successful so that we could sell off the SOIC.
Last year the SGIQ and the Insurance Council of Australia told me that they had a much
better way of running business. They said the Government should just give them its
books and they would write all the premiums if we looked after the losses ourselves. I
laughed at that suggestion and asked how the Government would cover the
administration. I was told the Government could give them 7.5 per cent of its business to
cover the administration. I said the Government had $500m worth of claims and had
assets it could not even sell with losses on the other side of the* balance sheet. It was
insolvent. They just thought we should give it away. New South Wales was silly enough
to do that.
They came to me about a month ago and said that they had thought of a better deal to get
me out of my problem. They told me to give them all my premiums and they would split
them up among their friends and would give a profit on those premiums for the first two
years. I asked, "What about my claims?" I was told that they could not take my claims
on their books otherwise there would be a big effect on their solvency ratio. 1 said I
knew that too. It was then suggested that we could have a levy such as that in New South
Wales of $40 on drivers' licences. I reckon Western Australia's levy would have been
$100 on every driver's licence for six to eight years. Who would want that political
pain? It was not going to solve the problem. Quite a bit can be done with the claims that
exist at present. The Government has recovered a lot of money: There is investment in
the SGIO and $100m was written down to $35m in 1992. It crept up to $65mn when it
was floated off and it has been recapitalised at $100m. The Government got $125m
back - more than its money back. At least income will be earned from it, which will
improve the situation. It is a lot better than it was this time last year due to the whole
market.
I always said that the Government would not and could not privatise the SOIC. When
the GIO was privatised in New South Wales the premiums were increased from about
$200 to $350 because the track record of the Motor Vehicle Insurance Trust in that State
was so bad on claims. As lawyers in this place know, most of those cases were decided
by juries and not judges. That had an impact on claims. The premium was gradually
decreased a little because it was found it was making a bonanza; claims were not coming
in and financially it was doing very well. It still has nothing to do with any long term
sale of the business. Mr Butler from the 010 said he did not recommend that the
Government sell. He said that it was a compulsory social insurance and if it were split up
around any one insurance company and the company rolled over - as they do - the
Government would be responsible for picking up the tab.
The Government is behind this organisation. Technically it should have been insolvent,
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racked up like many other insurance companies aver the years, and should have paid 100
in the dollar for all the claims. There would have been a lot of hurt in the community if
that occurred. Doctors and hospitals would not have been paid. Hon Nick Griffiths also
referred to the recrospectivity aspect and the effect on lawyers. A number of lawyers who
were more reconciled with the $10 000 threshold than the $15 000 threshold came to me.
They believed that working in this business, one needed some protection. Each would
admit that some may miss out. Nobody would deny that. However, the way it was going
something had to be done to stop it.
Hon A.J.G. MacTiernan: We believe there are alternatives.
Hon MAX EVANS: I know the Opposition thinks there are alternatives. The SOIC and
other people have been looking for alternatives for same time, as have the Eastern States.
If the Opposition thinks of some brilliant alternatives it can make amendments to this
Bill; however, we cannot wait that long. We have been seeking alternatives far a long
time.
Hon Nick Griffiths also expressed his dislike for capping. The Government believes that
must be done. In the past ex gratia services have been pushed up. Hon Kim Chance
cited an example of a person giving up a job to look after someone. That may be their
choice, and if they have given up a job they may or may not be able to get some financial
consideration. The normal services of looking after a person such as a husband or wife,
or a wife and children, are ex gratia services. However, if someone gives up a job to do
that, that is different. It is different from what one would normally do because people do
not usually give up their job to feed the children or to look after someone in that way.
Professional providers are available.
I spoke a short time ago to the carer of a 14 year old who requires care at a cost of $4 000
a week from professional providers. It is a sad case. The father had a hell of an
argument with his two sans. They raced out of the house in anger, ran into the middle of
the road, and one was cleaned up. He is in a mess for the rest of his life. That is the way
these things happen.
Hon Kim Chance: Is that figure for 24 hour care over three shifts?
Hon MAX EVANS: Yes, for seven days a week. The boy is on respirators and so on; it
is serious.
As I understand it, there is not a threshold of $5 000. If one has a claim for $5 500 one
will be paid that amount. Bon Kim Chance has a good point about the rate for each hour.
Hon A.J.G. MacTiernan: Are you saying there is no threshold?
Hon MAX EVANS: That is as I understand it. I will check on it later.
Hon A.J.G. MacTiernan interjected.
Hon MAX EVANS: Hon Alannah MacTiernan made a good comment about the rate
which is charged and that it makes a difference to when one gets that $5 000. That is
why a formula was included that will take that into account and the effect of the
consumer price index and so on.
Hon AJ.G. MacTiernan: Are you saying that if following the accident of her child a
mother must take a couple of months off work to look after her child, and the amount of
loss based on the formula is less than $5 000, you would not consider that to be a
gratuitous loss? Do you believe that to be compensible?
Hon MAX EVANS: I do not have the legal answer on that issue. That is different from
what I read as the interpretation of a person looking after the family in the normal way. I
was not referring to people giving up their jobs, although Hon Kim Chance touched on
that. In the Committee stage I will get a more comprehensive answer for the member on
that point.
Hon A.J.G. MacTiernan: There are two quite different issues.
Hon MAX EVANS: I understand that.
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Han AJ.G. MacTiernan: I think you will find that for the person who gives up his job, if
his total amount of claim is less than $5 000, it is not recompensed.
Hon MAX EVANS: I am not certain why it is on giving up his job, because there could
be a provider who did the same thing. I will not try tgiea legal opinion against a
lawyer on that. A lot of case histories were mentioned invlig pain, suffering and non-
pecuniary loss and a lot of very colourful language was used. One that Hon Alannah
Macliernian or Hon Nick Griffiths read out referred to evidence from medicos. Much of
it is put to juries and judges in very colourful language to mnaximise a claim. I do not
know who has the wisdom of Solomon to work out whether a case is genuine or not.
'Ihis is what we have been subject to in the past. As Hon Peter Foss said years ago
before Hon Mannab MacTiernan went into legal practice, 'We will weigh it up and say it
isa $5 000 or $10000 job." It is done better these days.
Hon AJOG. MacTiernan: With respect, you are talking about fractures, pins in legs and
other injuries which ae readily identifiable.
Hon MAX EVANS: flat is easily done, but there are cases where none of the
physiotherapists can back up his evidence for the lawyers. We have compulsory
insurance that must be looked after and maintained. There is no profit in it for the
Government; it does not take any dividends or tax out of it. The Government inherited a
business that had claims that were increasing, where premiums would have to go up.
where assets were not earning any money and there were these huge losses with virtually
no equity. That had to be rectified. The Government must be more responsible here to
return the MV1T to the position it was in some years ago of the best rum motor insurance
trust in Australia. Even the insurance industry would have to say that it was a very

tightly run business before it merged with the SOIC. I am glad it is back to being on its
own and can run one type of business and not worry about the others.
About 100 cases go to court each year in )Western Australia, which has 19 separate
classes of premiums based on experience. There are taxis, trucks, light trucks and other
vehicles involving 19 rates of compulsory third party insurance claims, which will
balance up again. A lot have been out of kilter. Some drew a lot bigger chunk, such as
taxis and some other commercial vehicles, where the claims rate was very high. They are
paying more now than they were before. The Government has tried to load those 19
different types of vehicles in line with the accident ratio.
Hon A.J.G. MacTiernan: There is nothing that bases it on the individuals concerned.
Hon MAX EVANS: It applies to a car, but the member is trying to say that often the bad
driver does not own the car he is driving. He could be driving the member's car, the
previous owner's car that had the accident or someone else's car, which is why it is not
easy to control. It is the driver who is indemnified for a car. It is very hard to effect that
because it is the car, and the car does not cause the accident.
Hon A.J.G. MacTiernian: Do you think you can adjust it by your personal licence?
Hon MLAX EVANS: It has nothing to do with a person's licence. One does not know
who is going to drive a car at any time. There could be four drivers. There are plenty of
ways round this. It is a way of doing social insurance. A car will create the damage
when driven by a negligent driver. We are indemnifying the driver of that car to make
certain that the plaintiff will be looked after. The Government had to watch the costs, as
they were going up. I have referred to the case cited by Nick Griffiths - Griffiths v
Kerkemeyer - involving gratis claims of more than $5 000. There was no reduction and
the amount would have been paid in full, but he said he liked reading out the case
because it had his name in it.

I have covered the limitation of legal costs, which has been recommended by many
different sources. Some lawyers in a firm have said to other partners, "Something should
be done, but do not quote me." Something must be done about the legal costs. I was
interested in the comments that one could bring them down even further. The
Government is not looking at that at this stage. There are different ways to do it, but let
us see how it works at this stage. Let us give it a year or so, because it seems from this
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year that the Government will be able to bring down premiums or stop them going up.
This is a cost to people in the community. Every business house and farmer has cars and
commercial vehicles to pay for. We all have to pay for this. If the Government can bring
that business cost down the net profits to the business will be a little more. We are
talking about real people, and something must be done.
For those reasons, Mr Presiden the Government is keen to bring this new arrangement
in and see what the effects are. As a responsible Government we are concerned to run
this business for the benefit of the car owners of Western Australia.
Hon Mark Nevill: You have a heart like a cash register.
Hon MAX EVANS: That is not fair. The member knows that when we have discussed
other subjects I have done a good job. The objective is to get all this into line and hope
that in another 12 or 18 months the Government can have a look at it and see where to go
from there. The Government will see the position when it looks at the thresholds.
Hon Mark Nevill: We should have a select committee ravel to the United States and
Canada to have a look into this!
Hon MAX EVANS: That would probably cost more than the premiums we are trying to
save. I had not thought of that. Other States have tried to look for some alternative to
this which has not been found. We have not gone up to the New South Wales or
Victorian levels, and they have made losses on claims. A number of members,
influenced by doctors and lawyers, worked very hard, and the Government has dropped
back to $10 000. It wants to proceed and put the legislation in place to be effective from
1 July last year. The Government does not back away from that.
Question put and passed.
Bill read a second time.

Comnmittee
The Chairman of Committees (Hon Barry House) in the Chair; Hon Max Evans (Minister
for Finance) in charge of the Bill.
Clause 1: Short title -
Hon A.J.G. MacTIERNAN: The Opposition has always understood that something
needed to be done and it understood that the Minister was acting out of a need to ensure
the liquidity of the scheme. It does not believe that what has been chosen is an
appropriate mechanism. There is a trivia lisation of the sorts of claims that will be either
disallowed or discounted. As we have said before, there are other ways of imposing cost
penalties, and a variety of other methods have been suggested. We understand that the
Minister will be proceeding with this legislation and that we cannot stop it because he has
the numbers, but we hope that at the very least he will act in good faith and seriously
pursue some of the alternatives. We believe that the consequences for the people whose
claims will be discounted and disallowed will be much greater than the Minister has
claimed.
Hon KIM CHANCE: I wish to pursue the question of discrimination. The second
reading speech seemed to be proud of the fact that the measures were non-discriminatory,
yet I have been able to demonstrate that, in respect of a person who had economic loss,
the effect of the changes is far less for a person who achieved an award for both non-
pecuniary and pecuniary damages than for a person whose claims were wholly or
substantially in the non-pecuniary area. It clearly is discriminatory against people who
do not have an income. Is there any way in which that may be addressed - in other
words, by loading the deductible by a factor determined by the amount of the pecuniary
loss claimed?
Hon MAX EVANS: In answer to Hon Alannah MacTiernan, I advise that we are not
going to close our eyes to this legislation. We have followed the pattern adopted in other
States which have been trying to contain claims of this nature. We will be looking at all
the alternatives. Dr Geoff Gallop has spoken of an idea from Saskatchewan in Canada,
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but that does not work out very well. There are some anomalies in that system. It is a bit
like die loading system for penalties. We have left that alone.
Hon Kim Chance commented that we will be discriminating against people who do not
earn wages. If two people have separate accidents and one works and the other does not.
one receives money for loss of wages but they both receive the same compensation for
non-pecuniary losses. It seems that people want something for nothing because one
person does not work and the other one receives a wage. It does not work like that. The
Police Union sought an exemption from this legislation because its members sustained
many small accidents going to and from work. They do not even need to engage lawyers
because they have been taught how to make their own claims. They put up the argument
because they had lost the ability to claim workers' compensation when travelling to and
from work.
Hon Kim Chance: Is that from head-butting?
Hon MAX EVANS: No, from knocking their head on the windscreen when stopping too
fast. I do not see that there is any difference. Everything will be the same. If a person
gets wages because he is working and the other person does not get wages because he is
not working, he claims that he should get a lump sum in lieu of that so that it costs the
insurance company the same amount. The member is saying that it should cost the
insurance company the same amount in each case regardless of whether a person is
working or not. It comes back to how much a person earns and how we match it up
against the earnings of the other person. It is very hard. If the member can come up with
an answer, I am prepared to look at it. I do not see how he can impute into his
calculations that everyone should lose the opportunity to be granted a large lump sum as
die result of an injury.
Hon KIM CHANCE: I appreciate that the lvMinister can do nothing about it now.
However, I wish to make my point clear so that in future it can be sorted through. In
terms of dealing with discrimination, I was trying to deal with the changes in isolation. I
was arguing about the difference between a person who had access to damages for
pecuniary loss and a person who did not. The effect in the example which I gave was
that the reduction as a result of these changes for the person who had only non-pecuniary
claims was 50 per cent, because each were assessed at $20 000. However, as to the claim
made by the person who had an income, that $10 000 represented a relatively small
fraction, not 50 per cent. I am suggesting that in those circumstances perhaps the
deductible can be reduced in the case of those persons who do not have the capacity to
make a pecuniary claim and that that reduction can be balanced by an increased
deductible in the case of those persons who can make a claim for pecuniary losses. In
that way, a revenue neutral situation is achieved by adjusting the claim. I was not
looking for a lump sum, but the adjustment would have maintained a rater degree of
equity even though in respect of the non-pecuniary losses it would seem to be
inequitable.
Hon MAX EVANS: It comes back to how we take account of a person who earns
income as against a person who does not earn income and whether they are children or
aged pensioners. It is a nice idea, but I am not certain how it could be done. The
threshold is low, anyway. If there were a way it could be done, we would be prepared to
look at it. Some arguments have been raised on the basis that people should receive a
lump sum.
Hon imr Chance: I was not arguing that.
Hon MAX EVANS: I know that the ratio one to the other is a different matter. It was
the lump sum payment that urged us to look at the position. I do not know whether the
statistician could tell us how many claims are made by wage earners and how many are
made by non-wage earners.
Hon Kim Chance: But the actuaries would find that out.

Hon MAX EVANS: Yes.
Hon MARK NEVILL: If a person has a soft tissue injury of the neck and is awarded
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$12 000 in non-pecuniary damages, they would get $2 000 in the hand and the matter is
settled. What is the position if that soft tissue injury degenerates and becomes a very
serious problem? Does that person have a further claim, having settled earlier?
Hon MAX EVANS: It is similar to any insurance payment. Once the matter is
discharged by taking the settlement, that is it. That is why many people keep their claims
open for a long time. I do not know how long they can keep them open. I know that the
Hollywood Repatriation Hospital is still dealing with soldiers going back to World War 1.
Hon Mark Nevill: Until the injury is stable.
Hon MAX EVANS: The Statute of limitations provides for a six year period; so a person
could stretch it out for six years.
Hon MARK NEVILL: I was talking recently to an experienced workers' compensation
lawyer who informed me that, in the case of many of these soft tissue injuries which later
degenerate, many doctors do not take x-rays of the person when the injury occurs.
Therefore it is not possible to demonstrate the degree of degeneration in the injury later.
Many general practitioners still think there must be a broken bone before they
recommend an X-ray. The lawyer said that many people who have soft tissue injuries
from whiplash of the neck and spinal injuries should have X-rays early so that they can
see whether deterioration occurs. I do not know how that is overcome.
Hon Eric Charlton: Those sort of X-rays do not show soft tissue injury.
Hon MARK NEVILL: They show degeneration of soft tissue. They may not show
immediately, but the X-ray will show the injury shortly after the accident, and a number
of years down the track, if degeneration occurs, it will show and consequently prove that
the patient is not imagining the pain.
Hon E.J. Charlton: You will not find out first up.
Hon MARK N7EVILL: I know, but because there are no broken bones, many
practitioners do not recommend that X-rays be taken, and the opportunity for a damages
claim is gone. I do not see the claim for damages as something people make just to get a
payout. It is compensation for pain, suffering and discomfon. It is of concern to me that
many people, particularly those suffering from whiplash, will not bother to go to a
general practitioner for an X-ray so that they can prove two or three years later they have
a major degenerative condition in their spine or neck which causes great pain. They will
then have no redress.
Hon MAX EVANS: Hon Peter Foss says that one of the big problems in his department
is overservicing medicos, because too many X-rays are taken. However, Hon Mark
Nevill is right, some CPs do not believe in it. There is not much we can do. Maybe
people could fill out a form to see whether an X-ray has been taken, but that should be
between the doctor and the patient. If the patient does not settle for an amount under
$10 000 he can make a claim for more than that later. However, once a person has
settled that is it.

Hon MARK NEVILL I do not know whether one set of X-rays after those accidents
would be anywhere near as significant a cost as overservicing generally with X-rays. If
the Minister wants to do something about that, he should bring into the Parliament
quality assurance legislation. I was on Keith Wilson's back for a number of years to
bring that in. I know my suggested amendment is sitting in the bowels of the
bureaucracy somewhere. It is a disappointment it sdill has not come in after 15 months.
Hon MAX EVANS: I know Keith Wilson wanted that quality assurance. It was not a
high priority with the previous Government and had not been drafted when we came to
Government. Parliamentary Counsel is working on it now. As both Hon Mark Nevill
and I know, we are the only Swate without it.
Clause put and pased.
Clauses 2 to 4 put and passed.
Clause 5: Sections 3A to 3E
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Hon AJ.G. MacTIERNAN: I would like to clarify the Minister's understanding of how
proposed section 3D will work. We have set out in great derail our objection to this
provision. I am concerned that the Minister seems to think it says something other than it
does. If, for example, as a result of a child's accident a parent who was employed full
time needed to take time off work to devote time fully to the care of the c ,Ild in a way
that was not normal practice for two to three weeks, the child would not be able to caimn
for the patent's services, as I understand it. The Minister seemed to suggest befo.%e that
he thought it was otherwise and that a parent leaving work to care for the child would be
compensible even if that amounted to less than $5 000.
Hon MAX EVANS: Care of a patient for two to three weeks would nor involve an
amount of up to $5 000 in any case.
Hon A.JM. MacTierrian: That is the point.
Hon MAX EVANS: If a person gave up work to look after a child he would not be
entitled to compensation under this clause. That is why it would be best to arrange for
help to be brought in, which would be fully compensated for.
Hon A.J.G. MacTIJERNAN: That is how we understand it would work. That points to
the sheer absurdity of this clause. Under this system we are dissuading a parent from
taking timne off work to care for a child and in preference encouraging engagement of a
professional person to provide care. How that will assist in the reduction of claims is
beyond me. It is also a very unhealthy development and demonstrates that some of these
provisions have not been well thought through.
Hon MAX EVANS: I am advised that there would not have been a payment under the
legislation as it was. All this legislation does is provide for a claim of up to $5 000. The
clause does not change the legislation concerning whether a mother or father would be
paid if either had to give up work to care for a-child at home. The change concerns the
$5 000 because many people were pumping up the claim.
Hon A.J.G. MacTIERNAN: The circumstances would not be unusual where a child or a
spouse required full time care, perhaps in a post operative phase, for two to three weeks.
A spouse or parent leaving the workplace for that period may not be eligible for the
normal holiday pay or other allowances if that person were not working in the public
sector. It seems to me those people will not be recompensed. I understand that
previously these things were fairly global and they could quantify the time which they
had spent and on that basis they would be able to make a claim. Under this clause there
will be no recompense for the time given over to the care of a child or spouse and, if one
were lookdig at this on a purely financial basis, one would have to decline to look after
the injured family member and bring in a professional carer.

Hon MAX EVANS: The member has put forward a very good case. I understand there
has been no change to the existing legislation. This legislation tries to quantify the rate
of pay, including the CPI factor. If there were anomalies in the previous legislation, there
will be anomalies in this legislation because it has not changed in that regard. This Bill is
only bringing in a $5 000 threshold and the clause explains how that can be changed over
a period.
Hon A.J.G. MacTI1ERNAN: I. understand that part of the Minister's answer which relates
to the quantification of a claim for time spent. I cannot understand what he means when
he says nothing has changed, but there is a $5 000 threshold. Does it mean that if the
services provided are calculated under the formula in this clause to be less than the figure
of $5 000 they are now not compensible?
Hon MAX EVANS: They were not paid for before regardless of whether the figure was
below or above $5 000. The member might like to make a submission so that this matter
can be investigated. The principal Act has not been changed in this regard.

Hon AJ.G. MacTIERNAN: Is the Minister saying that there is no payment for gratuitous
services of a domestic nature in the current Act? I am struggling to make sense of what
he is saying.
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Hon MAX EVANS: The member is referring to the loss of earnings factor. A person is
not paid for services under $5 000 - over that a person is recompensed. There are some
anomalies.
Hon A.J.G. MacTIERNAN: It is clear in my mind that it is not the provider of the
service who is paid the sum. It never entered my mind that the Minister thought that was
the basis of my argument, so I did not develop that aspect. In the situation I outlined it is
true to say that the victim - the spouse or the child - did actually have a claim in respect
of the services provided by the parent or spouse. Under normal principles in which
families operate that would in some way provide compensation to the breadwinner who
had to forgo income to provide those services. Is it not the case that that person, via the
victim, would not have the capacity to attract that level of compensation? If one looks at
the family unit in that situation the family would not be able to make a claim of less than
$5 000 to compensate for the loss of earnings of the parent who lost two or three weeks'
work to look after a child or spouse. Under those circumstances the breadwinner would
be put in a position where he or she would be better off staying at work and obtaining the
services of a professional carer to look after the child or spouse.
Hon MAX EVANS: Who would look after the child if it was not injured in a car
accident? Would the mother have to give up work to do that? The situation is that a
claim for loss of earnings under $5 000 is not recompensable.
Hon AJ.G. MacTIERNAN: The Opposition believes this clause is a particularly poor
provision. It will simply discourage families from taking care of their own and create a
demand for professional services which seems to be at odds with the ideology of the
Minister for Community Development. Not only will it have negative social impacts, but
also it will not save one cent.
Clause put and passed.
Clause 6 put and passed.
Title put and passed.

Report

Bill reported, without amendment, and the report adopted.
Third Reading

Bill read a third time, on motion by Hon Max Evans (Minister for Finance), and passed.

PETITION - RETAIL TRADING HOURS FOR RETAIL MOTOR
VEHICLE INDUSTRY, CHANGES OPPOSITION

By leave, the following petition bearing the signatures of 1 876 persons was presented by
Hon George Cash (Leader of the House) -

We the undersigned state our total opposition to any alteration of retail trading
hours which are currently prescribed for the Retail Motor Vehicle Industry, and
ask that they remain unchanged following the review of trading hours presently
being conducted by the Government.

[See paper No 1266.1
ADJOURNMENT OF THE HOUSE - SPECIAL

On motion, without notice, by Hon George Cash (Leader of the House), resolved -

That the House at its rising adjourn until a date and time to be fixed by the
President.

ADJOURNMENT OF THE HOUSE - ORDINARY
HON GEORGE CASH (North Metropolitan - Leader of the House) [1.30 am): I
move -

That the House do now adjourn.
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Adjournment Debate - Education Amendment Regulations (N~o 4)
HON JOHN HALDEN (South Metropolitan - Leader of the Opposition) [1.31 anu]- I
wish to clarify a matter with the Leader of the House and seek an assurance from him.
Earlier today the Leader of the House made an arrangement that we would deal with the
third item on the Notice Paper - disallowance of the Education Amendment Regulations
(No 4). 1 was advised later that the Minister for Education had gone home because he
wYas ill, and I do not suggest that is not the case. However, I understand the 14 day period
in which the regulations could be disallowed has run out. Agreements were made, but
the Minister went home and nobody can subsequently handle the matter. Bearing in
mind my interest in the matter and the report of the Joint Standing Committee on
Delegated Legislation, I seek an assurance from the Leader of the House that the
regulations will not be used, even though they have not been disallowed. If the
Government uses some other mechanism to introduce the sorts of changes'proposed in
the regulations, that is its choice but I hope the Leader of the House will give an
assurance it will not be used, bearing in mind the circumstances I have described.
HON GEORGE CASH (North Metropolitan - Leader of the House) (1.32 am]:
Although I cannot speak for the Minister for Education, I can give the Leader of the
Opposition an indication that I have had some informal discussions with the Minister for
Education and he has given me an understanding that that will be the case. Members will
be aware that the report of the Joint Standing Committee on Delegated Legislation in
relation to the Education Amendment Regulations (No 4) contained a conclusion, part of
which was a recommendation that the Minister for Education introduce an amendment to
the Education Act 1928 with regard to matters raised in the report. My further
understanding is that the Minister is prepared to address the matter.
Question put and passed.

House adjourned ar 1.33 am (Thursday)
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QUESTIONS ON NOTICE

WATER AUTHORITY OF WESTERN AUSTRALIA - SEWAGE PUMPING
STATIONS, LIST

1892. Hon SAM PIANTADOSI to the Minister for Finance representing the Minister
for Water Resources:
(1) How many sewage pumping stations does the Water Authority operate in

the metropolitan area?
(2) Will the Minister provide a list of these pumping stations, their locations

and when they were established?
(3) For each of the pumping stations will the Minister indicate whether or not

the station has emergency power and the discharge arragements for
sewage overflow in the event of a power failure?

(4) Will the Minister further provide a map of the metropolitan area showing
the locations of these sewage pumping stations and the discharge areas for
sewage overflow for each station in the event of a power failure?

(5) On how many occasions in the last two years have pumping stations
discharged sewage into their environs?

(6) Will the Minister list these incidents, the date of each incident, the amount
of sewage involved and the land or water polluted?

(7) What arrangements exist for the Water Authority to notify the Swan River
Trust of sewage pollution affecting the Swan River?

(8) What arrangements exist for the Water Authority to notify the
Environmental Protection Authority of sewage pollution incidents?

Hon MAX EVANS replied:
(1) The Water Authority operates 461 sewage pumping stations in the

metropolitan area.
(2) List tabled. [See paper No 1267.) Note:

(i) pump stations with "P' shown in the flow diagram column are
planned and/or under construction;

(ii) pump station names are by sewer district name and street name.
The address is not necessarily by suburb.

(3) Shelldrake Street pump station and Munster No 2 main pump station have
installed emergency standby power. Each metropolitan region has two
mobile alternators and access to the hire industry to provide portable
alternators for a range of other sewage pumping stations, which can be
used in the event of widespread or local power failures. Every sewage
pumping station has in-system storage and many have overflow storage
tanks where the in-system storage is inadequate. Once available storage is
exceeded sewage overflows from double baffled overflows to a drainage
route. Overflow to a drainage route is used in such emergencies so that
sewer systems will not overflow to roads and properties and to ensure that
customers' direct use of the system remains unaffected. Also, all pumping
stations are provided with a complete remote dialling alarm system
monitored by the authority's service centre, from where appropriate
maintenance personnel can be directed to fault sites.

(4) The Water Authority maintains a facilities mapping system database from
which up to date 1:20 000 maps can be produced detailing the location of
the sewage pumping stations and pressure mains in the metropolitan area.
The exact location of the pumping station overflow is stored in the same
system but can only be viewed - because of the scale - on screen or on
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1:1 000 sheet sewerage microfiche. These maps and microfiche can be
viewed at the Water Authority's Leederville office or for regional areas at
the Whipple Swreet Balcatta and Bannister Road Canning Vale operations
centres.

(5) There have been 12 incidents since 30 March 1992 in the metropolitan
area where pump stations have overflowed to the environment. Of these
incidents only the four marked with a * resulted in a flow into the river.

(6) 1. Westfield Effluent Main Pump Station - 10 September 1992, 250
kd., Keane Road Branch DrairdForrestdale Main Drain.

2. Westfield Effluent Main Pump Station - 10 December 1992, 500
kL, Keane Road Branch Drain/Forrestdale Main Drain.

3.* Braunton Street Pump Station - 5 July 1993 (blockage in pump
station inlet manhole, not ps fault), 40 kL, Swan River, Blackwall
Reach Pde Bicton.

4. Karoonda, Road Pump Station - 18 July 1993, 470 kL, Blue Gum
Lake, Booragoon.

5-* Victoria Park Annagh Swreet Main Pump Station - 24 March 1994,
500 kI, Swan River, McCallum Park, Victoria Park.

6-* High Road Pump Station - 24 March 1994, minimal, Bannister
Creek Main Drain, Lynwood.

7.* Braunton Street Pump Station - 24 March 1994, minimal Swan
River, Blackwall Reach Parade, Biccon.

8. Cresswell St Main Pump Station - 15 January 1994, 50 kL,
Woodrow Ave Branch Drain.

9. Kinloch Place Pump Station -I May 1993, 165 kL, stormwater
sump-

10. Rendell Way Pump Station -24 March 1994, 4 kL, adjoining
vacant land.

11. Pinewood Green Pump Station - 24 March 1994, 3 kL, stormwater
basin.

12. Telford Cres South Pump Station - 24 March 1994, 1 kL,
storm water scheme.

Note: Pumping station overflows which were contained in the immediate
vicinity and where all overflow material was returned to the
sewerage system have not been included in this list.

(7)-(8) Overflow incidents are advised to the Swan River Trust and the
Environmental Protection Authority.
1.z Swan River Trust - to be contacted where there is potential for

discharge of sewage into waterways controlled by Swan River
Trust; that is, the major river systems Swan, Canning, Helena,
Southern, Ellen Brook, etc. Phone: 327 9700 office hours;
016 982 027 after hours (pager); facsimile: 327 9770.

2. Environmental Protection Authority - to be contacted where there
is a potential for off site sewage discharge. Phone: 222 7123
office hours; 008 018800 after hours (MSS answering service);
facsimile: 222 7099.

The following information is provided when contact is made or as soon as
the information is available -

Pump station name, number and location.
Where the discharge is flowing.
Whether any waterways or environmentally sensitive areas are
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likely to be or have been affected.
Estimated likely duration.
Race of discharge.
Volume of discharge to date.
Likely total volume of discharge based on estimated duration.

STEPHENSON AND WARD INCINERATOR - MEDICAL WASTE DISPOSAL
1910. Hon L.A. SCOTT to the Minister for Health:

(1) In addition to King Edward Memorial Hospital, which other publicly
funded hospitals and institutions dispose of medical waste by incineration
at the Stephenson and Ward incinerator?

(2) Is the Minister's department considering establishing a state of the art
incinerator for the disposal of medical waste?

(3) If not, why not?
(4) If yes, what progress has been made in investigating the cost?
Hon PETER FOSS replied:
(1) The hospitals and institutions are not required to advise me on this matter

and I have no information which I can provide.
(2) No.
(3) There are presently adequate incineration facilities to cater for the medical

waste disposal needs of the publicly funded hospitals and institutions.
Any further facilities are likely to be privately developed rather than
Government facilities.

(4) Not applicable.
SCHOOLS - QUINNS-CLARKSON AREA, NEW HIGH SCHOOL PLANS

Ocean R eef Senior High. Contingency Plans
19 17. Hon GRAHAM EDWARDS to the Minister for Education:

Given that the present enrolment of 1 300 at Ocean Reef Senior High
School is expected to grow to between 1 500 and 1 700 in the foreseeable
future, can the Minister advise -

(1) Are there plans in place to bring forward the new high school for the
Quinns-Clarkson area?

(2) If not, why not?
(3) What contingency plans are in place to cater for the expected growth

in numbers at Ocean Reef Senior High School?
(4) What plans are in place to ensure there will be no educational or

social cost inflicted on the staff at Ocean Reef Senior High School
with the projected growth in student numbers?

(5) What plans are in place to ensure there will be no educational or
social costs inflicted on the students at Ocean Reef Senior High
School with the projected growth in student numbers?

Hon N.F. MOORE replied:
(1) The matter of a new high school in the Quinns-Clarcson area is being

actively considered in the budget deliberations.
(2) Not applicable.
(3) Temporary classroom sites have been identified.
(4)-(5) All necessary support will be provided to Ocean Reef Senior igh School

to ensure that the additional students can be accommodated with the
minimum inconvenience.
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QUESTIONS WITHOUT NOTICE

PUNDULMURRA ABORIGINAL COLLEGE - WALSH, PAMELA,
APPOINTMENT

1215. Hon JOHN HALDEN to the Minister for Education:
Was the failed Liberal candidate for Pilbara, Pamela Walsh, appointed to
the board of Pundulmurra Aboriginal College, Port Hedland, after she had
forwarded an expression of interest1 or was she appointed in a similar
fashion to Mr Baker's appointment to Hedland College?

Hon N.E. MOORE replied:
I do not recall the absolute details of Mrs Walsh's appointment to
Pundulmurra Aboriginal College, except to say that she was appointed and
that she is a very competent lady. Even though she has been described in
uncharitable terms as "the failed Liberal candidate" she is a very fine
citizen of the Pilbara. She is an Aboriginal woman who has a great deal to
offer Pundulmurra Aboriginal College. I was absolutely delighted that she
was prepared to accept membership of the college board.

Hon Tom Stephens: Is she a member of your faction also?
The PRESIDENT: Order!
Hon P.R. Lightfoot: What you are saying is racist.
Several members interjected.
The PRESIDENT: Order!
Hon N.F. MOORE: One wonders about members opposite when questions like

this are asked about a person who is a woman and an Aborigine.
Considering the way in which the member for Pilbara so viciously
attacked the appointment, one wonders whether he is racist. One wonders
about it when one looks at the way in which the appointment was
attacked, knowing that Mrs Walsh is a person of great integrity who over
many years has made a significant contribution to the Pilbara and
especially to the needs of Aboriginal people in the Pilbara. Members will
be aware that Pundulmurra College has been set up to assist in the training
of young Aboriginal people, and that having a person of Mrs Walsh's -

Hon Tonm Stephens: She was rejected en masse by people in the Pilbara.
Hon N.F. MOORE: Is that right? That is interesting. Perhaps Hon Tom

Stephens has the same problem as the member for Pilbara.
Hon John Halden: That is a bit much, coming from you!
Hon N.E. MOORE: The point is that Mrs Walsh is a member of the board. I will

find out the details of her appointment and advise the member. However,
I am delighted that she is a member of the board.

FLEURIS PiTY LTD - BARNETT, HON MIKE, ALLEGATIONS INQUIRY
1216. Hon J.A. SCOTT to the Leader of the House representing the Premier:

In today's The West Australian the Premier said that he is greatly
concerned about allegations by Hon Mike Barnett about the directors of
Fleuris Pry Ltd "because we are currently negotiating with those people".
Will the Premier instigate an independent inquiry into the allegations of
corruption?

Hon GEORGE CASH replied:
I thank the member for some notice of the question. The Premier has
provided the following reply -
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The Attorney General has requested the Director of Public Prosecutions to
take the necessary steps to investigate allegations that have been made in
this matter. Given the DPP's statutory powers and functions, it would
therefore be inappropriate for any other inquiry to be established.

PUNIJULMURRA ABORIGINAL COLLEGE - KNEALE, GREG,
APPOINTMENT

1217. Hon JOHN HALDEN to the Minister for Education:
Was the past president of the Kalgoorlie divisional council of the Liberal
Party, Mr Greg Kneale, appointed chairman of the Punduimurra
Aboriginal College after he forwarded an expression of interest, or was he
appointed as was Mr Baker appointed to the Hedland College?

Hon N.F. MOORE replied:
There is no such thing as the Kalgoorlie divisional council of the Liberal
Party, so I do not know to what the member is referring. Mr Greg Kneale
has been appointed as chairman of the Pundulmurra Aboriginal College.
He is a person who has lived in the Pilbara for a long time and has the
right qualifications to be chairman of the college -

Hon Tom Stephens: He is a member of the Liberal Party?
Hon N.F. MOORE: Whenever we look for a Labor Party person to appoint to a

board in the north west we either cannot find anyone who is not already on
a board or who is not incompetent.

Hon John Halden: You reject anyone who has a link with Labor.
Hon N.F. MOORE: I draw the Leader of the Opposition's attention to the

composition of all the councils in the Pilbara, and how they were set up
over the past 10 years. Hie should look at all the universities in Western
Australia, and how balanced they are, and come back and tell me whether
I am doing something wrong. In some cases I am providing some balance.
Mr Kneale's appointment was based on his capacity to do the job required
at Pundulmurra. It does not require some highfalutin' academic. It needs
a person who understands about working life, about getting his hands dirty
and about what is required to assist young Aborigines in the Pilbama to
gain the skills required to obtain meaningful employment. His
appointment was widely accepted by people in the Pilbara, including the
Aboriginal community. The only person who criticised him was the
member for Pilbara, Mr Graham.

Hon Tom Stephens: That is not true. We all criticised him.
Hon N-F. MOORE: Mr Larry Graham was the most blatant person for putting

political people on boards that I have ever seen. His hypocrisy is
unbelievable.

Hon Tom Stephens: Are there any Liberals left to appoint, or have you appointed
them all?

Hon N.F. MOORE: There are thousands of them -

The PRESIDENT: Order!
Hon N-F. MOORE: The situation simply is that Mr Kneale has been appointed

chairman at Pundulmurra Aboriginal College. I will need to check the
exact details of the appointment. But I have no doubt that Mr Kneale will
be a significant benefit to Pundulniurra. His work so far has been widely
applauded by people in Port Hedland and the general Pilbara-Kiniberley
area. He has done a superb job, and I have no doubt he will continue to do
that.

12063



HEDLAND COLLEGE - BAKER, MR, APPOINTMENT
12 18. Hon JOHN HALDEN to the Minister for Education:

Will the Minister confirm that Mr Baker, president of the Liberal Party's
Port Hedland branch, appointed to the Hediand College - contrary to the
Minister's guidelines for appointment - has yet to attend a meeting of the
college council?

Hon N.F. MOORE replied:
I do not know. I do not follow up who attends all meetings. I suspect that
the chairman of the college council will advise me in due course if any
person is not meeting his or her membership obligations. The guidelines
were referred to by the member last night. I asked him to place the
question on notice so that I could supply the details, bearing in mind that
the question was asked in September last year. The guidelines relate to a
part or an aspect of the appointment of people to college councils. It
related to a question asked by the member for Pilbara some time earlier.
The bottom line is that if the member were to read the Colleges Act - if he
were competent enough - he would see chat a number of appointments are
made to college councils by the Minister at his discretion. That discretion
has been used for the past 10 years by the Labor Party. That appointment
was made by using my powers under the Colleges Act. It also happens
that the Hedland College keeps a list of people interested in being
members of the council; the college advertises from time to time for
people who wish to be members. Mrs Pamela Walsh, the subject of a
previous question, expressed interest in appointment to the Hedland
College council but was not appointed.

Hon Tom Stephens: You appointed her to Pundulmurra.
The PRESIDENT: Order! I remind members that the standing order to which I

referred during earlier debate applies equally during question time, and I
will apply it.

FUEL EXCISE - INCREASE, FEDERAL PROPOSAL
1219. Hon B.M. SCOTT to the Minister for Transport:

Is the Minister aware of reports that the Commonwealth is considering a
1C a litre rise in the Federal fuel excise to fund a $200m jobs program?

Hon John Halden: It will match the metropolitan fuel tax.
Hon E.J. CHARJLTON replied:

I thank the member for some notice of the question. I was made aware of
the reports this morning following publication in, I think, The West
Australian this week, Federal Minister Ralph Willis made comments
regarding an increase in fuel excise to replace another option - the jobs
levy - that the Government had put forward previously. It can be believed
only when considering the Federal Government's track record. It will add
a further tax onto the fuel excise for the purpose of creating jobs when the
greatest way to create jobs and community benefit would be to direct that
funding to roads.
Members may be interested to know that for every $ lO00m spent on roads,
1 700 new construction jobs and 2 300 other associated jobs are created.
In addition, the improvements generated through the economic expansion
as a result of that funding will have spectacular benefits for the nation. As
part of that, improvements in the environment would also accrue. It has
been assessed that the faster the traffic moves, up to a speed of 80 kmh,
improvements associated with pollution are up to fourfold. If the 10 a litre
were allocated to roads, $200m would produce great benefits to the nation.
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However, the Government will tax motorists and allocate the money to
airy fairy political stunts, as in the past.

Hon John Halden: You think it is a stunt. You're a foal!
Hon E.J. CHARLTQN: The member knows not about employment, but about

fixing the numbers.
The benefits from allocating these funds to roads would be great. I
challenge the Federal Government to put that lg a litre increase to roads to
achieve benefits in construction jobs, better and faster flowing traffic,
improvements in the environment - which members opposite claim to
support - and to reduce the tragedy of road accidents, which cost many
millions of dollars a year. I am await of the Federal Government's
proposition, and I will be making my comments known to Mr Willis.

MONKEY MIA DOLPHIN RESORT - LAND GRANT
1220. Hon TOM STEPHENS to the Minister for Lands:

(1) Has land been granted to the owners of the Monkey Mia dolphin resort, or
any other entity in which they have an interest, in order to facilitate an
expansion of that resort?

(2) If yes, will the Minister advise whether any other parties were given the
opportunity to acquire the land and, if not, why not?

(3) On what grounds was the grant justified?
(4) What consultation took place in making the decision to make the grant?
Hon GEORGE CASH replied:

The Government has made no grant of land at Monkey Mia. Like our
predecessors, this Government has been approached by the resort owners,
who have concerns about security of tenure. The resort is established on a
aown reserve on a leasehold basis from the Shire of Shark Bay. The
resort owners have sought freehold of the currently leased land, but this
has been rejected by the Government.
However, as the Minister for Lands, I invited the resort owners to submit
their views on the ultimate development of the resort. I was concerned
that Monkey Mia facilities had been established on an ad hoc basis in the
past. It was timely in considering the security of tenure issue for the
Government to make some judgments on the future needs of tourists,
particularly in light of the draft management plan for the Monkey Mia
reserve which surrounds the resort, before making any final decisions.
The Government has yet to advance consideration of die possible
expansion of facilities at Monkey Mia beyond a very early concept which
still requires considerable work. Although any expansion of that facility
would be subject to environmental and planning considerations, it would
be necessary for the Government to also have regard for its impact upon
Denham, and its economic base. Monkey Mia is unquestionably a
sensitive area, and the Government will act with due caution.

PORT KENNEDY - SCIENTIFIC PARK
Consultant Appointment

1221. Hon J.A. SCOTT' to the Minister for Health representing the Minister for
Planning:

In reference to the Minister's answer to question 1164 -
(1) Has the Port Kennedy management board arranged a consultant to

provide expert advice on the planned scientific park at Port
Kennedy?

5
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(2) If yes, who is the consultant and what are the terms of the
appointment?

(3) If no to (1), what process will the board follow in appointing a
consultant?

Hon PETER FOSS replied:
(1)-(2)

A consultancy has not yet been arranged.
(3) The board has prepared a brief for a consultant and has made an

application for funding under the national estate grants program 1994-95.
It is considering calling for expressions of interest from consultants
experienced in this field, and in due course the board. will make
recommendations to the Minister for Planning.

TAXIS - BROOME, EXTRA TAXI PLATES ISSUED
1222. Hon TOM STEPHENS to the Minister for Transport:

(1) What were the reasons for the issue of three country taxi plates and one
multipurpose taxi plate for the Shire of Broome in 1993?

(2) Were these taxi plates issued at a cost which was a percentage of the
market value?

(3) Is it planned to issue more taxi plates in Broome?
(4) If yes to (3), what procedures will apply to any further issue?
(5) Does the Department of Transport have a policy of encouraging the

current operators of country taxis in Broome to form a cooperative
management of the taxi industry, thereby alleviating the need for extra
plates to be issued?

Hon E.J. CHARLTON replied:

I thank the member for 30 seconds' notice of the question. As a
consequence of that, and to ensure that the member is given an accurate
response, I suggest that he put the question on notice.
WOMEN'S REFUGES - DEVELOPMENT COMMITMENT

1223. Hon KIM CHANCE to the Minister for Transport representing the Minister for
Community Development:

(1) Will the Minister honour his Government's pre-election commitment to
improve access to refuges for country women?

(2) if yes. when will this occur?
(3) Can the Minister confirm that funding for women's refuges will not be

reduced in this year's State Budget?
Hon E.J. CHARLTQN replied:

The Minister for Community Development has provided the following
reply -

(1 )-(3)
The Government is currendly undertaking a review of the
supported accommodation assistance program which provides
funding for women's refuges, and the outcomes of the review are
as yet unknown. However, the Court Government is committed to
the provision of funding and support for women's refuges,
particularly the development of services for country people
affected by abuse in families. A commitment has been made to the
development of new accommodation services in Halls Creek,
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Derby and Fitzroy Crossing, and a service will be opening soon in
Esperance.
In the 1993-94 financial year the Department for Community
Development provided funding for non-accommodation domestic
violence services in the West Kimberley, Kalgoorlie, Bunbury and
Geraldton. These services will receive funding until 30 June 1994.
Further funding is dependent on the outcomes of the community
services industry study, which will form the basis of the
Department for Community Development's funding of programs
for non-government agencies. The report of the study will be
completed in April or May.

TRAFFIC ACCIDENT - MINISTER FOR COMMUNITY DEVELOPMENT
1224. Hon GRAHAM EDWARDS to the Minister for Mines representing the

Minister for Police:
(1) With reference to police records which show that police officers discussed

the ministerial rank of the Minister for Community Development before
recommending a lesser charge against him over the traffic accident in
which he was involved, did the Police Department make these records
available to the Director of Public Prosecutions?

(2) Did the Police Department advise the DPP in any way that the taffic
officers had discussed the Minister's rank before recommending charges?

(3) If so, in what way?
Hon GEORGE CASH replied:

The Minister for Police has provided the following reply:
The Commissioner of Police advises that -
(1) No.
(2) No. However, the officer who handled this inquiry is unable to be

contacted until tomorrow to ascertain whether he discussed the
matter with the Director of Public Prosecutions before
recommending charges.

(3) Not applicable.
PORT KENNEDY DEVELOPMENT - NORTHERN CONSERVATION ZONE,

CHANGES
1225. Hon J.A. SCOTT to the Minister for Education representing the Minister for

die Environment:
(1) With reference to the Port Kennedy development, as the northern

conservation zone is under the environmental review and management
program, can this area be used for any other purpose, such as a housing
development?

(2) Do the conditions attached to the Port Kennedy ERMP have precedence
over the Port Kennedy Development Agreement Act?

Hon N.F. MOORE replied:
The Minister for the Environment has provided the following reply -

(1) The northern conservation zone as proposed in the original
environmental review and management program, which was
subsequently approved, is presently being considered for
amendment under secdion 46of the Environmental Protection AcL
Under the proposed change the area to the eat of the high dunes
would be deleted from the con servation zone in exchange for a
larger area with greater conservation values being added to the
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southern conservation zone. The area deleted from the northern
conservation zone would be available for development. The
environmental significance of such a development, which would
be a change to the proposal as assessed, would need to be
considered under the provisions of condition 2 of the
environmental approval.

(2) The conditions of the environmental approval issued under the
provisions of part IV of the Environmental Protection Act have
precedence, in the event of a disagreement, over conditions of the
Pant Kennedy Development Agreement Act. This precedence is
provided through section 5 of the Environmental Protection Act
and section 26 of schedule 1 of the Port Kennedy Development
Agreement Act.

KYLE REPORT - INTO CITY OF WANNEROO
Brads haw, Dr Wayne, Lunch Bar Pecuniary Interesi; Smith, Wayde, Involvemen&

1226. Hon A.J.G. MacTIERNAN to the Minister for Transport representing the
Minister for Local Government:

(1) What action has the Minister taken in respect of the conclusions of the
Kyle Report into the City of Wanneroo that Dr Wayne Bradshaw had a
pecuniary interest in -
(a) a lunch bar development at Lot 100 Mosey Street, Landsdale and
(b) a lunch bar development at Lot 15, Number 627 Wanneroo Road,

Wanneroo,
and failed to declare those interests in contravention of section 176 of the
Local Government Act?

(2) Has the Minister sought advice on whether the alleged involvement of the
member for Wanneroo and his wife, Ms Diane Boserio, in these
transactions could also constitute a breach of law?

(3) If the Minister believes he has answered these questions previously, will
he nominate the Hansard reference for such answers?

Hon E.J. CHARLTON replied:
The Minister for Local Government has provided the following reply -

(1) No action could be taken because the alleged breaches occurred in
1987 and 1988 and the two year period for prosecution has long
since passed. By the time the previous Minister for Local
Government, Hon David Smith, tabled the report late in 1992, it
was already too late for prosecutions to be initiated.

(2) No, as neither the current member for Wanneroo nor Ms Boserio
were councillors when these matters camne before the City of
Wanneroo and they, therefore, could not be involved with
declarations of pecuniary interest.

(3) The Minister has previously answered questions in relation to
recommendations of the Kyle Report, but not die conclusions.

MURRAY STREET CLINIC - CLOSURE
1227. Hon KEG DAVIES to the Minister for Health:

(1) Is the Government planning to close the Murray Street STD clinic?
(2) If yes, why is this action being taken?
(3) If yes, what alternative free access on an anonymous basis will be

available to those patients on 2 July after the closure of the clinic?
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(4) What alternative arrangements, if any, have been made to assist patients
who suspect that they are suffering from venereal disease or suspect they
may have AIDS?

Hon PETER FOSS replied:
(1)-(3)

The decision to close the STi) clinic was announced by the Leader of the
Opposition last year. interestingly enough during the consultation process
with the staff that was taking place. This is a problem we have currently
in consultation in that some of the people who have been consulted go
either to a public figure or to a newspaper and, before the remainder of the
staff can be consulted, the matter comes into the public arena and becomes
a matter of contention. The Leader of the Opposition learned about this
matter well before I did, and made it public before it had come to me for a
recommendation. The public consultation process occurred before a
recommendation was ready. Those people who had the benefit of public
consultation abused it by publicising the matter and the remainder of the
people involved in that consultation process are now being critical that
they learned about it through the papers. However, having said that, it did
bring forward the decision making process and the decision was made.
There were three reasons for it. Firstly, 90 per cent of notified sexually
transmitted diseases occur in country regions, which have no categorical
funding for STD control. Of course, although 90 per cent of the cases axe
occurring in the country, we know that the population in those areas is
considerably less. Therefore, the incidence of venereal disease there is far
higher than in the city. For some strange reason, all of the major direct
specific funding for venereal disease was allocated to the city.
The second reason was that the services of the STD clinic needed to be
distributed more widely in the metropolitan area and differentiated in
other ways to meet the needs of a higher proportion of the target group
than is currently the case. One of the reasons that led to the decision was
that a survey was carried out of the potential clients of the clinic, the
people who are most at risk of these diseases. It was found that the main
target groups - prostitutes, male homosexuals and intravenous drug users -
did not like using the Murray Street clinic, for various reasons -

Hon Reg Davies: They could not remain anonymous by telling us.
Hon PETER FOSS: But those people did not use it.

Point of Order
Hon KIM CHANCE: This answer is identical to the one given by the Minister to

an identical question which I asked last year. I waited this long before
raising this point because I thought we might get a new answer, and we
are not. I ask that the Minister be brought to order.

The PRESIDENT: Order! That is not a point of order.
Hon KIM CHANCE: The question cannot be asked again.
The PRESIDENT: Order! I know that a question cannot be asked twice. The

member has not asked the same question twice.
Hon KIM CHANCE: I see, the question cannot be asked twice by the same

member.
Questions without Notice Resumed

Hon PETER FOSS: The fact is that people were not, and did not like, using the
Murray Street clinic for a number of reasons, partly because of its
location. Everyone knows of the pox clinic. People who go there may be
anonymous once they are inside, but if they are seen going through the
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front door, it is pretty obvious why they are going inside. The third reason
is that the great majority of services provided at the STD clinic can readily
be provided in general practice. Emphasising treatment for referred and
symptomatic patients will better provide for the training and research role
of the STD) clinic. Free public access will be provided on an anonymous
basis to the public at each of the clinics proposed for Royal Perth Hospital
and Frernantle Hospital which will replace the STD clinic. I should also
mention that there should be a 008 hotline to call for referral.

(4) A network of primary care providers - general practitioners, non-
government clinics - is being developed. This will supplement public
sector clinics and will be promoted through advertising, information and
referral services. There will be many more opportunities for free STD
advice. The Fremantle and Royal Perth Hospitals will deal with the
matter in those two major areas. This decision is in response to both
demand by the people most likely to be affected and an analysis of the
way in which the clinic operates.

MURRAY STREET CLINIC - CLOSURE
1228. Hon N.D. GRIFFITHS to the Minister for Health:

With respect to the answer given by the Minister concerning the closure of
the STD clinic -

(1) When did the Minister make the decision?
(2) When did the Minister first announce the decision?

Hon PETER FOSS replied:
(1)-(2)

I did not announce it first: the Leader of the Opposition did. I made the
decision shortly after that. In fact, I had to make it on the same day.

Hon N.D. Griffiths: What date?
Hon PETER FOSS: I cannot remember the date. If Hon Nick Griffiths can

remember the date on which it was announced by the Leader of the
Opposition, that is the date of my decision. After it had been announced
by the Leader of the Opposition, papers on it were brought to me because
it was felt that a decision had to be made rather rapidly. It having been
publicly announced, people needed to know where they stood. On the
same day it was publicly announced by the Leader of the Opposition it
was brought to me and I considered it, and I then made a decision. I have
no recollection of what date that is.

DIRECrOR OF PUBLIC PROSECUTIONS - SECTION 29 OF DIRECTOR OF
PUBLIC PROSECUTIONS ACT, INFORMATION TO ATTORNEY GENERAL

1229. Hon N.D. GRIFFITHS to the Minister for Health representing the Attorney
General:

I refer the Attorney General to section 29 of the Director of Public
Prosecutions Act 1991 which provides for the DPP to furnish information
to die Attorney General and ask -

(1) Has the Attorney General received information from t Director
of Public Prosecutions under this section?

(2) If so, was it in relation to particular cases?
(3) If so, what were these particular cases?

Hon PETER FOSS replied:
(1)-(2)

Yes.
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(3) No record is kept as to particular cases. When questions art asked
or letters received in respect of particular cases, a request is made
to the DPP who responds.

PORT KENNEDY DEVELOPMENT - NORTHERN CONSERVATION ZONE,
CHANGES; FLEURIS PITY LTD, LAND SWAP

1230. Hon J.A. SCOTT to the Minister for Health representing the Minister for
Planning:
(1) Is Fleuris Pty Ltd seeking to do a land swap which would allow it to use

the northern conservation zone at Port Kennedy for a housing
development?

(2) Will the Minister allow this land to be rezoned?
(3) What other land is involved in this swap?
Hon PETER FOSS replied:

(1)-(3)
1 apologise; I have no notice of that question, nor an answer. I will let the
member know when I have one.

BOARDS AND COMMITTEES, GOVERNMENT - POLITICAL
ACTIVISTS APPOINTMENT, MINISTER'S APOLOGY

1231. Hon GRAHAM EDWARDS to the Minister for Sport and Recreation:
I refer the Minister to question without notice 1209. during the course of
which he answered that the Opposition, when in Government, had filled
every Government board and organisation with political activists. I ask
whether he can name the political activists on those boards appointed by
the previous Government. such as, firstly, the Western Australian Institute
of Sport Board; secondly, the Western Australian Supenirome Board;
thirdly, the Western Australian Women in Sport Foundation Board; and,
fourthly, the Aboriginal Sports Foundation Board.

(2) Failing an ability to name those political activists, will the Minister
apologise to those hardworking members of those boards for his slight on
their character and on the very good and important voluntary work they
have been doing in our community?

Hon N.F. MOORE replied:

I am prepared to accept that one or two boards may not have been filled
with political activists. Yesterday I made the broad point about the
previous Government, that I found abhorrent the way in which it had
politicised the Public Service by appointing people who are clearly
political activists who ame there to make sure this Government has a
significantly difficult time in governing because of the way in which they
lea information. I do not have too many problems with political
appointees to ministerial offices on term-of-Government appointments. If
I have offended anybody on those boards to which Hon Graham Edwards
has referred in particular, I apologise.
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